aT noe Sa eaSerB se & ij 


a FF ee 


—_——_-Far 





XUM 


THE ALBANY 


LAW JOURNAL. 65 














The Albany Law Journal. 


A Monthly Record of the Law and the Lawyers. 
Pablished by Tue ALBANY Law JouRNAL Company, Albany, N. Y. 








Contributions, items of news about courts, judges and lawyers’ 

or comments, criticisms on various law questions, addresses 

on legal topics, or discussions on questions of timely interest, are 

plicited from members of the bar and those interested in legal 
proceedings. 

{All communications intended for the Editor should be addressed 
simply to the Editor of Tuz ALBANY Law JouRNaL. All letters 
relating to advertisements, subscriptions or other business matters 
should be addressed to Tue ALBaNy Law JouRNAL ComPany.] 

Sabscription price, Three Dollars per annum, in advance. Single 
number, Twenty-five Cents. 











ALBANY, N. Y., MArcuH, 1902. 











Current Lopics. 


‘ Indications are not wanting that the strong 
sentiment in the legal profession throughout 





the country in favor of reforms in the jury 
system will bear fruit before long. That the 


_ people will not consent to the abrogation of 


this system which, like everything else hu- 
man, has its imperfections, seems equally 
evident; hence it is that some of the bright- 
est minds in the profession and upon the 
bench are considering the best manner of 
improving this time-honored method of de- 
termining questions of fact in both civil and 
criminal cases. One of the reforms to which 
avery large number of leading judges and 
lawyers seem to be turning, is that which 
proposes to authorize verdicts by less than 
a unanimous vote. Readers of the ALBANY 
Law Journat will recollect that in the Jan- 
wary, 1901, number of this periodical, former 
Judge Robert Earl, of the New York Court 
of Appeals, suggested a plan as follows: 
That where not less than ten jurors agree, 
the presiding judge shall be permitted in his 
discretion, if he concur with the ten or eleven 
jurors, to take their verdict so that there will 
be.in all cases the concurrence of at least 
eleven minds in the verdict reached. Judge 
Earl expressed the belief that this would be 
a safe reform and that it would serve the 
ends of justice. In the issue of the Inter- 
National Monthly for January, will be found 
an article by Mr. Justice Brewer, of the 
United States Supreme Court, in which he 
also advises the abrogation of the unanimity 
Vou. 64.—No. 3. 


rule, as well as other changes. 
unanimity rule, he says: 


As to the 


“ Everyone knows that in an important and hard 
case the struggle of counsel is to secure upon 
the jury one or more who are friendly to their 
client, or in sympathy with the cause or interest 
with which he is identified, or who may be easily 
influenced by appeals to prejudice or sympathy. 
The intelligent business man, the mechanic and the 
farmer, too quickly respond to the voice of the 
judge commanding justice, and hence, if possible, 
they must be excluded, and the ignorant, easily 
moved by appeals of counsel, secured. Let the 
rule of unanimity be abolished and the result de- 
termined by the conclusions of two-thirds or three- 
fourths of the jury, and this struggle after the single 
helpful juror will largely disappear. And why 
should it be deemed essential? Neither in legisla- 
tive halls, among judges, in arbitration proceedings, 
nor in scarcely any other body called to make a 
determination, is it the rule. In my judgment, the 
great objection to the jury system, as it is admin- 
istered to-day, and the one which more than any 
other threatens its overthrow, this rule of 
unanimity. Were it abolished less time would be 
wasted in impaneling a jury, and a better class of 
jurors would ordinarily be selected. More than 
that, the truth would be more certainly determined. 
How often, in criminal cases, do ten of twelve 
jurors yield to the obstinacy of the remaining, and 
agree on a verdict for a lower degree of crime than 
they really believe the defendant to be guilty of! 
And in actions for the recovery of money how 
often is the amount of the verdict affected by the 
obstinacy of a single juror? 


is 


“Free the work of the juror from some of the 
disagreeable annoyances which now too often 
attend it. He should not be compelled to work 
more hours than the judge. To shut him up and 
keep him confined day and night is a crime against 
society. He is treated too often as an object of 
suspicion — as though he were probably dishonest, 
and must be specially shielded from temptation. 
Why should he be shut up, while the judge is not? 


,A bad man on the bench or in the jury box will 


surely find ways to be tempted, and few things are 
more calculated to degrade his office in the sight 
of the juror, and to bring out all the evil that is in 
him, than the consciousness that he is an object 
of suspicion. I have been nearly thirty-seven years 
on the bench, and take pleasure in recalling that, 
so far as it was possible, I always relieved the juror 
from confinement other than such as I myself sub- 
mitted to; that I endeavored to make him in the 
discharge of his duties free from suspicion and 





annoyance. And I have not the slightest reason to 
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man’s Manual of Phonography, which is the 
standard publication of the art, will prove a 
vade mecum, to the ambitious and _perse. 

These suggestions seem to us to be emi- vering student. Yes, by all means, take up 
nently worthy of careful consideration by | shorthand. Aside from the delight to be 
members of the profession, both personally | found in the study, it cannot fail to repay 
and in their bar associations. While it is still, many times the effort necessary to master it, 
true that the jury system remain, “the best | 
protection for innocence, and the surest mode | 
of punishing guilt that has yet been dis- | “ Gardner et al. versus 99 Gold Coins etal,” 
covered,” there ought not to be anything par- js the title of a very unusual and interesting 
ticularly sacred about the number twelve, Or case recently decided by the Federal Court, 
any reason why, in all cases, unanimity should | 4 fishing schooner on her way from Glow 
be insisted upon in determining the verdicts | cester to the fishing grounds, shortly after 


doubt that the course thus pursued resulted not | 
merely to the comfort of the juror, but in a better 
administration of justice.” 





of juries. 





The Arspany Law JourNat has _ been 
asked by a law student for our opinion as 
to the advisability of his taking up short- 
hand in connection with his study of the 
law. We reply that in our opinion he could 
not make any mistake in doing so. There 
are several reasons why we give this advice. 
It is a fact beyond dispute that a knowledge 
of the shorthand art is of exceptional value 
to a lawyer, in the trial of cases especially. 
It enables him to take notes of testimony 
which would escape him were he compélled 
to depend upon the cumbersome longhand, 
and is very useful in taking notes of lectures, 
and in many other ways. In another way it 
may enable him to get a start in his chosen 
profession. We are personally acquainted 
with more than one lawyer who at first took 
up shorthand and made it a business with 
excellent financial results. Of course, the 
danger is that shorthand will be made a pro- 
fession, but outside of that which, to a young 
man determined to let nothing interfere with 
his purpose to enter the legal profession, this 
ought not to prove a serious temptation. Any 
bright young man ought to be able to master 
the theory of the “winged art” in a few 
hours. Then an hour a day for say, a year, 
should give him sufficient proficiency to write 
several times more rapidly than by longhand. 
Even if he never reaches expert speed of, say 
150 to 200 words a minute, ability to write 
half as rapidly as that will be found not only 
convenient but exceedingly valuable at times. 
A teacher is not absolutely necessary. Pit- 





the wreck of the Bourgoyne, which was sunk 
'in collision on July 4, 1898, found floating on 
| the water the body of a man upon which was 
la wallet containing coins and bank notes of 
'the value of $1,050. The body was buried 
at sea, and after some opposition on the part 
of some members of the crew, the money was 


miralty. The crew were treated as salvors, 
and in view of their meritorious action in 
turning the money into court, the crew, the 
master, and the owners were awarded one- 
half of the amount recovered. This award 
was made in March, 1899. The balance of 
the fund has remained in the registry of the 
court for more than two years, and it is 
claimed by three different parties. In the 
first place, the salvors claim the fund as the 
finders of lost.or abandoned goods, whose 
owner is unknown; in the second place, the 
fund is claimed by the United States as the suc- 
cessor to the prerogative rights of the King 
of England; in the third place, the fund 
is claimed by the public administrator of 
suffolk county, who had taken out letters of 
administration pursuant to the Massachu- 
setts statutes, upon the life of the man upon 
whose body the coins were found. In these 
letters, the description of the man is that given 
by the salvors, and a name of doubtful spell- 
ing, written upon a receipt upon his person, 
is assigned to him. The name upon this 
receipt is the only evidence secured by the 
efforts to identify the mau. The salvors and 
the United States both adniit that their rights 
are subordinate to the claims of the original 
owner of the property, and the court holds 





brought back and paid into a Court of Ad- , 
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that the public administrator represents the THE MYSTERIOUS AND HUMOROUS IN 
estate and the rights of the original owner, LAW AND MEDICINE. 
fund in court must be paid over | ane + 
and that ihe ° P ot By JoHN FREEMAN BAKER. 
to him. The case will be found reported in| 
[lI Federal Reporter, 552. 


It will readily occur to members of the legal and 
medical profession, that our subject is suggestive 
of deep pathos and broad-faced humor. 

An interesting case to consumers of gas _ In both professions there is much to amuse, much 
was decided recently at Mount Vernon, in to elicit sympathy, and a wide field for the exercise 
this State. The gas company attempted to, of careful judgment and wise counsel. Neither 
collect for gas which was consumed by a/ medicine nor law can claim to be an exact science. 
former tenant of the premises; the occupant | The lawyer as well as the doctor is occasionally 
of the house refused payment, whereupon he required to act promptly and in an untried field. 
was threatened with a closure of the connec- Then i is thet mental poive, calm judquiant aad 
ME He still declined to pay what he er0p- | good common sense, may save the patient or client 


: from disaster. Doubtless, in either profession there 
erly regarded as an unjust demand, and the may be found men who are quite deficient in the 


company fulfilled its threat and took out the! higher elements of character and qualities of mind 
meter. The case went into court, the tenant | — those who are sordid and ready to take a fee or 
in the meantime resorting to the use of | give advice without adequate knowledge of the 
kerosene lamps. Damages were sought for | case presented. The doctor deals with the life ele- 
the inconveniences of such a lighting sys-| ™ent of his patient, the lawyer with his client’s 
tem, and the suit, after passing from court | Pecuniary interests. The doctor who through un- 
to court, finally resulted in a verdict of $5.00 skillfulness loses his patient — dies on his hands, as 

¢ ‘ i the phrase goes — is generally more open to cen- 
a day for the period of two years, eighteen 


PE pa sure than the lawyer who loses his case; the reason 
weeks and four days, amounting in the aggre-| being, no doubt, that the life is more sacred, more 


gate to $4,300. The experience was rather | to be desired, than dollars and cents. It may rea- 
costly for the gas company, but the verdict,| sonably be stated that, law and medicine, even 
seems to be eminently just and worth all it! since the god of medicine, Aesculapius, flourished, 
cost as determining the rights of consumers | have had to battle against charlatanism — those 


and manufacturers of gas, respectively. | who have assumed to wear the ermine of their pro- 
‘ fession while they were no more like a worthy 


| maeibbies, than was the ass mentioned in A®sop, 

which wore the lion’s skin, a real lion. As the ass 

Congress, as we felt certain it would, has | was soon known by his long ears, albeit he had for 
passed favorably upon the proposition to in-|a time thrown the herds of the field into consterna- 
crease the compensation of that hard-worked tion, so the quack is soon known and is betimes 
and underpaid branch of the judiciary, the | consigned to the place he belongs — oblivion. 
federal judges. The extent of the increase is | Members of either calling should strive to be faith- 
about twenty-five per cent. In other words, ful to their trust — honor it and endeavor to raise 


‘ . ... |it to a higher standard. 

the Chief Justice of the Supreme Court will Notwithstanding the deep pathos so often in- 
ve $13,000; the associate justices, $12,500, | volved in the profession, there is a modicum of 
the circuit judges, $7,500, and the district | humor in law and physic. Some wit once pertinently 
judges, who ride the circuit, $6,250. The asked, judging from the latitudinarianism of some 
Chief Justice of the Court of Claims receives practitioners and the absurd nostrums of empirics, 
annually $6,125; and his associates each the | whether doctors and lawyers were not in fact the 
sum of $5,625. The Chief Justice of the | final cause ‘ distress. str sk - 
Court of Appeals of the District of Colum- Wit, ‘ays Polson, 16 the best senes'te the were, 

. s . . -|a sort of literary Liebig, an extractum carnes. 
bia, $8,000; his associates $7,500 each; Chief | a a alae: Scans i ‘“s 
} Re oF the Supreme Court. D.C $6,750 Some one asked a physician, how he managed to 

’ ° ” ’ ’ 


and hi ’ | live to be so old and rich? The answer was, “ By 
his associates $6,250. These salaries are | writing prescriptions, but never taking them.” 


fione too high when the character and value Humor is the atmosphere, wit the flash, Humor 
_ Of the services rendered is considered. ‘lies in the situation, wit in its culminating points. 
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of the poet Burns, “ when he was a boy,” the shock | 


falls upon us like a cold shower bath. Anacharsis 
says that laws are like spider’s webs, which will 
catch flies, but not wasps and hornets. Some one 
has said that law is like a country dance, people 
are led up and down in it until they are tired; like 
physic — they who take the least of it are best off. 

In Stevens’ lecture on the “ Head,” he says: 
“ Law always expresses itself with true grammatical 
precision, never confounding moods, tenses, cases 
or genders, except, indeed, when a woman happens 
incidentally to be slain, then the verdict brought in, 
is manslaughter.” Southy, in his Common Place 
Book, asks: ‘“‘ What’s the first excellence in a law- 
yer? Tautology. What’s the second? Tautology. 
What’s the third? Tautology.” An old orator said 
the same thing as to “ action.” 

Law is said to be like an eel-trap, very easy to get 
into, but difficult to get out of; or like a razor, 
which requires a strong back, keenness and an 
excellent temper. We may say with Ray, of law — 
which can as well be said of medicine, that — 


It is like longitude about, 
Never completely yet found out, 
Though practiced notwithstanding. 


The difficulty of ascertaining the precise meaning 
of law, doubtless, led to the establishment of the 
branch of jurisprudence termed equity. 

If mankind should faithfully adhere to Justinian’s 
ideas of law, namely, that we live honestly; hurt 
nobody, and that we give every one his due, there 
would be little use for lawyers. 

Sterne insinuates that attorneys are to lawyers 
what apothecaries are to physicians, only that they 
do not deal in scruples. 

Many of the adjuncts and circumstances of law 
are made to retain, for the sake of mystery, its un- 
couth form and size of documents and its anti- 
quated words. Physicians’ prescriptions may have 
better effect for being expressed mysteriously, but 
legal matters ought to be expressed in the clearest 
terms. However men may deprecate and inveigh 
against law, they claim allegiance to its high au- 
thority. As to its administration, let 
epigram speak: 


When we’ve nothing to dread from the law’s stern- 
est frowns, 

We all laugh at the barrister’s wigs, bags and 
gowns; 

But as soon as we want them to save or defend, 

Then their laughter begins, and our mirth’s at an 
end. 


The phrase, “the law’s delay,” is trite and is cer- 


tainly well founded, if we may judge by many cases 


When a proverbial showman produces a small skull which, like a wounded snake, have drag 





an old) 
| which this very specious statement has proceeded.” 


| argument. 











a 


—= 


ged their 
slow length along. 


Several years ago, “The New Monthly Maga- 
zine,” once edited by Bulwer, contained this sep. 
tence: “‘Men set up sometimes with the best 
success as charlatans, with a full knowledge of their 
incapacity, and relying on the strength of public 
gullibility; * * * the charlatan, for the most 
part, has a liberal conceit of his own superiority, 
and fancies himself more cunning (i. ¢., in his ap- 
prehension, wiser) than the rest of the world. 

The astuteness and cunning sometimes exhibited 
by advocates and special pleaders, particularly jin 
criminal cases, are humorous if not mysterious, 
In a certain criminal case a few years ago in which 
the culprit was arraigned upon a charge of man- 
slaughter, which seemed to bear very much against 
him, the counsel held up his little child, who was 
crying aloud, as an eloquent appeal to the jury in 
his behalf. This might have answered very well, 
had not one of the opposing counsel put the per- 
tinent question to the youngster — “ What are you 
crying for?” when the artless reply was: “He 
pinched me, sir.” 

There is a good story told of an advocate that, 
on an occasion when he had drank rather freely, 
was called on unexpectedly to plead a cause in 
which he had been retained. The advocate mistook 
the party for whom he was engaged and, to the 
amazement and consternation of the agent who had 
feed him and of the poor client, he delivered a fer- 
vent speech directly opposite to the interests he had 
been called upon to defend. Such was his zeal that 
no whispered remonstrances, no jostling of the 
elbow could stop him, until just as he was about to 
set down the trembling client, in a brief note, in- 
formed him that he had been pleading for the 
wrong party. This intimation, which would have 
disconcerted most men, had a different effect on 
the advocate, who, with an air of infinite com- 
posure, resumed his speech. “ Such, your honor, is 
the statement which you will probably hear from my 
learned brother on the opposite side of this case. 
I shall now, therefore, beg leave, in a few words, to 
show your honor how utterly untenable are the 
principles, and how distorted are the facts, upon 


He did not take his seat until he had completely 
and energetically refuted the whole of his former 
While a briefless attorney ought not to 
be blamed, as it is decidedly wrong to abuse a man 
without a cause, the attorney above mentioned is 


| to be commended for having advocated a cause with 


good effect. 

There have been in ages past and are now, 4 
large and bright galaxy of lawyers and doctors in 
England and in this country, who have reflected a 
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radiant lustre upon their profession. While here and 
there may be found blots on the escutcheon, in the 
main, the great body of practitioners are honest, 
conscientious and faithful to their trust. If, accord- 
ing to Hooker, law has her seat “in the bosom of 
God,” it ought to be faithfully administered. The 
generality of men have a natural sense of justice 
and a high respect for law. Blackstone somewhere 
says that, the laws of eternal justice are so inter- 
woven in the web of individual happiness that the 
latter cannot be obtained without observing the 
former; and if the former be faithfully obeyed it 
cannot but induce the latter. 





Thomas Randolph, a dramatic writer of England, 
says: 
Justice, like lightning, ever should appear 
To few men’s ruin, but to all men’s fear. | 


Coleridge is supposed to have been suffering from | 


Devil's Thoughts,” in which he says: 


He saw a lawyer killing a viper 
On a dung-hill hard by his own stable; 

And the Devil smiled, for it put him in mind 
Of Cain and his brother Abel. 


Some writers have attributed the foregoing verse 
to Southey, as he was fond of writing about the 
“Devil,” and of connecting him with lawyers; for 
instance in ‘‘ The Alderman’s Funeral.” 

This brief outline may illustrate that there is 
much wit and humor and a good deal of seriousness 
in law. 

Let us now turn to medicine, and see if it, too, is 
not open to about the same general criticism. 

But for the inherent tendency of mankind to 
blind credulity and superstition, says a writer in 
“Salad for the Solitary,” it may be doubted 
whether the profession of medicine would ever 
have been made the vehicle of such gross absurd- 
ities and cunning impostures as its past, and 
especially its earlier history reveals. The medical 
practice has been defined to be, for the most part, 
guessing at nature’s intentions and wishes, and then 
endeavoring to substitute man’s. Byron some- 
where says: When in health, we throw physic to 
the dogs, and laugh at the doctor; but when we are 
prostrated by disease, when sickness sits caverned 
in the hollow eye, we are glad enough to seek his 
aid. | 


It is not our intention to cast any imputation | 





upon therapeutics or the science or practice of | 


Medicine generally, but rather to glance at some of , 


Most of the evils we poor mortals know, 
From doctors and imagination flow. 
And Dryden, in verses on the poet-doctor, Garth, 
observes: 
The apothecary train is wholly blind; 
From files a random recipe they take, 
And many deaths from one prescription make. 
Garth, generous as his muse, prescribe and gives, 
The shopman sells, and by destruction lives. 
Again, 
declares: 


Byron, ever censorious, in a_ stanza, 


This is the way physicians mend —or end us, 
Secundum artem—but although we sneer, 
In health we call them to attend us,, 
Without the least propensity to jeer. 


As to the respective merits of allopathy and 


| homeopathy, we cannot pretend to draw the line. 


Both systems number among their advocates many 


| intellectual and philosophical minds; both, doubt- 
| less, possess merit. 


The infinitesimal reduction of 


| doses to the millionth and billionth part of a grain 


in the one system, would seem to stagger the belief 
of its opponents. It will, doubtless, be admitted 
by the medical profession generally that, in nine- 
teen cases out of twenty, the tendency of diseases 
is toward recovery. Or, as a French writer puts it: 
“Nature is fighting with disease; a blind man 
armed with a club, that is, the physician, comes to 
settle the difference. He first tries to make peace; 
when he cannot accomplish this, he lifts his club 
and strikes at random. If he strikes the disease, 
he kills the disease; if he strikes nature, he kills 
the patient.” In the nature of things, in many 
cases it is a question of guessing. In fact, D’Alem- 
bert tells of a physician, after conducting a practice 
for three decades, confessed, as his reason for retir- 
ing from it, that he was “ weary of guessing.” Nor 
is it surprising, when, as some nosologist has esti- 
mated, there are about twenty-four hundred dis- 
orders incident to the human frame, that the doctor 
should be constantly obliged to put on his guessing 
cap. Probably the bard of Avon never conjectured 
to what numerical extent the ills “flesh is heir to,” 
or he would hardly have suggested throwing 
“physic to the dogs;” yet it may be, because 
there is, according to Parusch, ‘an evident affinity 
between physic and dogs; for it is clear that 
every specific medicine, like every dog, has its day; 
pills have had their popularity, and elixirs have had 
their day.” 

It is recorded that Napoleon once said to his 
physician, Dr. Antommachi: “ Leave off all these 





the monstrous follies which have long disputed its | remedies; life is a fortress that neither you nor I 
claims to the suffrages of society. Since the age | know anything about. Why throw obstacles in the 
of Pericles, doctors have been a fruitful theme of | way of its defence. Its own means are superior to 
the satirist. Churchill says: all the apparatus of your laboratories.” The cele- 





70 


THE ALBANY 


LAW JOURNAL. 








brated Zimmerman attended Frederick the Great in 
his last illness. “You have, I presume,” said the 
king to him one day, “helped many a man into 
another world.” 


as over-censorious, he retorted: “ Well, not so 


many as your majesty, nor with so much honor | 


to myself.” 

Some writer has said that the world is peopled 
by two classes of beings who seem to be as cognate 
and necessary to each other as male and female, 
charlatans and dupes; they exist by mutual depend- 
ence — what one invents, the other believes. Dr. 
Parr defind the term quack as being applicable to 
all who, by pompous pretenses, mean insinuations 
and indirect promises, endeavor to obtain that con- 
fidence to which neither education, merit nor ex- 
perience entitles them. So long as this innate love 
of the mysterious obtains among mankind, charla- 
tanism will exist; and, anomalous as it would seem, 
often the most cultivated and enthusiastic minds 
are’the readiest victims of the cheat. As a great 
New York daily paper recently remarked: “ We see 
that Boston, the home of learning and the nurse of 
new religions, is the centre of the ‘lucky box’ ‘and 
‘lucky pebble’ industries.” And satirically ob- 
serves: “ An astrologist, a palmist, and old ‘ Indian 
yarb’ doctor from the Bowery, a new-fangled 
healer, does well to settle in Boston;” and it 
ascribes the cause of the Bostonians’ interest in 
charlatans to “ intellectual curiosity or open-mind- 
edness.” Empirics and charlatans have flourished 
in all ages. Many of the ancient modes of healing 
by the operation of witchcraft, charms, amulets, 
astrology, necromancy, alchemy, and magic, are 
unknown to us; these had their day and have been 
more or less supplanted by science and common 
sense. 

It seems to be the fact that, in general, in medi- 
cine as in law, those who are most confident as to 
the remedy or procedure, are the most superficial. 
One of the difficulties in medicines is ‘in tracing 
effects to their true cause, and vice versa. The 
uncertainty of medicine—a theme both for the 


philosopher and the humorist—is, doubtless, 
deeply felt by the practical physician. “The un- 
certainty of medicine,” says Dr. Abercrombie, 


“resolves itself chiefly into an apparent want of 
that uniformity of phenomena which is so remark- 
able in other branches of physical science.” Dr. 
James Johnson, of London, made this extraordinary 
admission: “I declare, as my conscientious opinion, 
founded on long experience and reflection, that, if 
there was not a single physician, surgeon, apothe- 
cary, chemist, druggist, nor drug on the face of the 
earth, there would be less sickness and less mortal- 
ity than now prevail.” He evidently would believe 
in the logic of the following lines: 





This remark being taken by him | 


ee 


The homeophic system, sir, just suits me ia 
tittle — 

It clearly proves of physic you cannot take tog 
little; 

It it be good in all complaints to take a dose go 
small, 

| It surely must be better still—to take no dose at 

all. 


According to the Dublin Medical Journal, Prof 
Gregory was wont to declare in his class-room, 
“that ninety-nine out of one hundred medical facts 
are so many medical lies; and that medical doctrines 
were, for the most part, little better than stark, 
staring nonsense. * * * the art that we call 
science is no science at all, but a jumble of incon- 
sistent opinions.” 


Braid, Charcot and Bernheim, hypnotism received 


cures have been wrought by hypnosis. Not many 
months ago, in Paterson, New Jersey, a young 
woman was treated hypnotically for insanity which 
was occasioned by a severe shock to the affections, 
She was cured in less than a week by the doctor’s 
hypnotics upon her; she did not even know the 
person when she saw him, nor did the sight of the 
presents she had received awaken in her any recol- 
lection of them. The hypnotist had brought about 
a retraction in that portion of the brain where the 
disordered notions had found lodgement; the sci- 
entific explanation of hypnosis being that the brain 
is composed of.a multitude of small cells or bodies 
—these cell-bodies being unconnected except by 
contiguity, and that retraction, by means of its 
consequent separation, takes that particular cell- 
body or set of cell-bodies out of the connection 
with its neighbors, and thus for the time being 
cuts off that particular line of sensation from the 
general consciousness.” 

In Brooklyn, three years ago, there appeared a 
tall and very thin man, with a long, lean face, 
terminating in a beard that was likened to @ 
stalactite. He claimed that his healing powers 
came direct from God. He would attempt to heal 
no one who did not believe in the divinity of Christ. 
His custom was to place his hands on the head of 
the sufferer and make an extempore prayer, and ask 
their feelings. Ordinarily, after a few passes of his 
hands over the patient’s head, the patient would 
arise and declare that he felt relieved of pain. Thus, 
by animal magnetism, hypnotism, mesmerism, Of 


by men of this ilk, who travel around the country 
claiming to possess the heahing-art-power vicari- 
ously bestowed. Strange infatuation! But enough. 





In our cursory ramblings in the field of the mys- 


Some twenty years ago, through the efforts of 


an impetus, and since their time many wonderful 





whatever other ism it may be characterized, hun-’ 
dreds of people are being examined year after year. 
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‘esious and humorous in medicine and law, we fear 
that we have ridden or driven our pen beyond the 
point of interest, and so, in the lines of Cooper, | 
may say: 
“Stop, stop, John Gilpin! Here’s the house!” 
They all at once did cry; 
“The dinner waits and we are tired; ” 
Said Gilpin: “ So am I!” 
——— 


} 
TOM GALVIN, THE KILMAINHAM 
HANGMAN. 


(1.) 

The execution of a criminal is the most disagree- | 
able task known to the officers of the law. In) 
former times, in England and Ireland, a public 
execution was always considered a holiday by the 
lower classes, and they perfected their plans accord- 
ingly. The scaffold was generally erected in one 
of the public squares, and consequently every one 
had an unobstructed view of all the proceedings. 
Beer and sandwiches were sold in large quantities 
from carts and other vehicles, and the sales of in- 
toxicants did not improve the temper or conduct 
ofthe multitude. Obscene jokes and songs, ribald 
jests and drunken laughter were to be heard on every 
side. On such occasions the ordinary police pro- 
tection was generally deemed inadequate and spe- 
cial police were sworn in in large numbers. These 
last were plentifully provided with beer and sand- 
wiches, which has a powerful effect in drawing 
volunteers from the lower classes. Just as the 
American public enjoy an exciting base ball game, 
so the English public took a morbid delight in wit- 
fessing executions. Public executions in England 
were carried out according to law, and every detail 
was carefully looked after. Legal executions in 
America have always been held in jails and prisons. 
Public executions in America are lynchings, viz.: 
taking a prisoner’s life by mob force without a trial 
and contrary to law. Let us examine for a moment 
the ancient customs of executing criminals in differ- 
ent countries. In America we never had a public 
execution; that duty was delegated to the sheriff in 
whose custody the prisoner was remanded. The 
hideous scaffold and drop have now given way to 
the electric chair, and the executioner has been 
supplanted by the mechanical electrician. Among 
the Jews sentences of death were executed either 
by the people at large—by the accusers of the 
condemned criminal — by the relatives of the homi- 
Cide, if the condemnation were for murder — or by 


The sovereign often ordered those about his person, 


| amples. 





Particularly if they were young men, to go out and 
put to death some individual whom he named. We 


find many instances of this in Holy Writ; and far 
from any infamy being attached to such executions, 
they were deemed honorable. Among the Greeks 


| the office of executioner was not despised. Aris- 
| totle, in his politics, places the executioner among 
| the magistrates. 
| sity of his duties, he ought to be ranked among the 


He even says that from the neces- 


principal officers of the state. At Rome, besides 


| the lictors, soldiers were sometimes ordered to 
| execute criminals, not only for military, but for 


civil offences. Among the ancient Germans execu- 
tions were performed by priests, because the people 
lookd upon the blood of criminals as the most 
agreeable offerings to their gods. In ancient times, 
judges often executed their own sentences, of which 
history, sacred and profane, furnishes us many ex- 
In Germany, before the office of execu- 
tioner was established, the duties were performed 
by the youngest member of the city corporation. 
In Tranconias it was done by the man most recently 
married; at Rethingen, the imperial city of Swabia, 
by the counselor last appointed; and at Stedien, a 
little town in Thuringen, by the inhabitants who 
came to settle there. In Russia, there is no execu- 
tioner; the duties are performed each time by a 
different prisoner. This commission of an instant 
is always followed by a full pardon. 

Tom Galvin, the Calcraft of Kilmainham, was a 
decidedly eccentric character. The character of 
Harvey Duff in Dion Boucicault’s Shaughran did 
not begin to portray the depravity of his nature. 
I think Dickens’ Denis in Barnaby Rudge is a truer 
portrait of this peculiar individual. He relished his 
ghoulish work, and the news of a reprieve to a con- 
demned prisoner was always melancholy news to 
him. “Arrah, why do they be cheating a poor 
soul like me out of my hard-earned fee,” was his 
usual exclamation. He evidently referred to his 
labor in getting everything ready. He was a per- 
son of barbarous wit and humor, and his hideous 
puns were always delivered under the shadow of 
the gallows. His exact recompense for hurling un- 
fortunate souls into eternity I have been unable to 
determine, but the inquiry is neither interesting nor 
profitable. His record has never been surpassed in 
the history of nations; at the end of the “ Bloody 
Assize,” we learn from reliable authority, he 
executed 184 individuals. 

Mr. Fitzpatrick gives the following account of the 
execution of O’Brien, the informer: “In the year 
1800 O’Brien was deputed to scrutinize some per- 
sons who had assembled for the purpose of playing 
foot ball near Stevens’ lane. In scrambling over a 
‘fence which inclosed the field, .assisted by an old 
man named Hoey, who happened to be on thespot, 
the cry of O’Brien, the informer, was raised, the 
people fled, and O’Brien, in his chagrin, turned 
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round and illogically wreaked his vengeance by 
stabbing Hoey to death. He was tried for the 
crime and sentenced for execution by Judge Day, 
who was a just judge in bad times, and disregarded 
the eulogiums with which Major Sirr belauded 
O’Brien during the trial. The delight of the popu- 
lace was unbounded. A vast ocean of people surged 
round the prison, and under the gallows. A delay 
occurred, the people became impatient, and finally 
uneasy, lest the government should have yielded to 
the memorial which was known to have been pre- 
sented in his favor. A multitudinous murmur 
gradually gave place to a loud boom of popular 
indignation. The delay was caused by the cow- | 
ardice of O’Brien, who shrank from his approach- 
ing doom. Prostrate on his knees he begged 
intervals of indulgence according as the turnkey 
reminded him that his hour had come. At length 
Tom Galvin,. the hangman, a person of barbarous 
humor accosted him. “ Ah, Mr. O’Brien, long life 
to yer, sir! Come out on de balcony, and don’t 
keep de people waiting. Dey are mighty uneasy 
entirely under de swing swong.” _ 

The writer is the son of an Irishman and can, | 
therefore, speak with perfect frankness on the good | 
qualities and failings of the Irish people. Tom | 
Galvin represented no type of Irishman. He was) 
one of those disreputable characters common to | 
every nation, and was, in fact, well qualified to dis- | 
charge his hideous labors. There was no element | 
of sympathy in his make-up, and good principles | 
were unknown qualities to him. 

Some kind hand dropped flowers on the tomb of | 
Nero. Let us in the light of true Christian charity | 
cast no stone on the grave that holds the ashes of 
Tom Galvin, leaving him to that Higher Wisdom 
which shall judge him and us. 








Joseru M. SULLIVAN. 
Or THE SuFFOLK (Mass.) Bar. 


———— 
MEXICAN NATIONAL LAW SCHOOL. 


In order to become a lawyer in Spain it was 
lately necessary to acquire the degree of Bachelor 
of Philosophy, and then pursue a course of study 
during seven academic years on the following 
subjects. 


1. Outline study of law. 

2. Roman law. 

3. History and elements of the civil and criminal 
law of Spain. 

4. Spanish codes. 

5. History and elements of the canon law gen- 
erally and particularly of Spain. 

6. History and discipline of the ¢hurch generally 


| or 





and particularly of Spain. 





—<—<— 


7. Political economy. 
8. Spanish public law and administrative law, 
9. Theory of procedure. 

10. Forensic practice. 

11. Forensic eloquence. 


After four years the student received the degree 
of Bachelor of Laws, and at the end of seven years 
he obtained the title of licentiate of jurisprudence 
According to royal order, this was sufficient 
authority for the exercise of the profession in alj 
Spanish territory, without the necessity for previous 
authority from the courts of justice. The law 
expressly provided that the title of licentiate of 


| jurisprudence, or attorney and counselor-at-law, 


obtained at the universities the last year of the 
course, was enough of itself, without any other 
requirement, to authorize the practice of law in all 
the monarchy. The minimum age fixed for the 
practice of law was seventeen years. The form of 
oath which the law required of attorneys before 
beginning the practice of the profession, though 
varying at different periods, usually contained the 
promise “not to prosecute for their clients any 
cases which they knew or believed to be unjust.” 

President Diaz, of Mexico, has recently published 
a decree providing a new plan of studies for the 
Mexican National School of Jurisprudence. He 
was authorized to do this by a law passed by the 
federal congress on October 12, 1901. 

In the Mexican national law school there are 
studies for two professional careers, namely, lawyer, 
abogado, and business agent, or agente de 
negocios. The college curriculum includes: 

. Constitutional law. 

Roman law. 

. Civil law. 

. Mercantile law and laws not codified. 
Penal law. 

. Administrative law and fiscal legislation. 
. Public international law. 

. Private international law. 

. Civil procedure. 

. Criminal procedure. 

. Federal procedure. 

. Political economy. 

. Legal medicine. 

. Philosophy of law. 

15. Forensic oratory. 


To be registered as a student and have the right 
to examination for either of the professional 
courses, lawyer or business agent, the candidate 
must present a general certificate, stating that he 
has been approved in all preparatory courses, 
according to law, whether in the National Prepara- 
tory School or in the Official Schools of the States 
which have the same plan of studies as the 
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Preparatory, namely, a six-year course, with the 
same order and distribution of lectures and similar 
text-books and programs. 

The professional studies for the career of Lawyer 
cover a period of six years, and are as follows: 


First YEAR. 


Constitutional law (history and text). 
First course of civil law (history, persons and 
things). 
First course in Roman law (history, persons and 
things). 
SECOND YEAR. 


Second course of civil law (obligations and 
inheritances). 

Second course of Roman law (obligations, actions 
and inheritances). 


THIRD YEAR. 


Mercantile law, its historical antecedents, and 


dvil laws not codified. 
Penal law, its history and progress. 





First YEAR. 





Civil and mercantile procedure. 
Practice in a lower civil court. 


SECOND YEAR. 
Penal procedure. 
Practice in a lower criminal court. 


On or before September first every year the 
faculty of the law school submits for the approval 
of the Higher Council of Public Education such 
changes in the programs, methods of instruction 
and text-books, as the professors may have sug- 
gested, in agreement with the faculty. Such 
changes, after consideration by the Higher Council 
of Public Education, pass within thirty days to the 
Department of Justice and Public Instruction, 
which may give its approval, publishing in the 
official newspaper the changes adopted for the fol- 
lowing year. 

Classes begin January seventh and end September 
thirtieth. Intermediary examinations are held 
from October fifteenth to November Afteenth, and 
final examinations from February first to Septem- 


ber thirtieth. Registration of candidates is made 


Fourtu YEAR. 


Civil, mercantile, common and federal procedure. 
Penal, common, military and federal procedure. 
Practice in the lower civil courts. 


FirtH YEAR. 

Political economy. 

Administrative law and fiscal legislation. 

Private international law and conflict of laws of 
various States of the Mexican federation and spe- 
cial laws concerning the matter. 

Practice in the lower penal courts, 


SixtH YEAR. 


Legal medicine. 

Public international law. 

Philosophy of the law and forensic oratory. 
Practice in the lower federal courts. 


Students of the law school are also required to 
Practice two years in a lawyer’s office. 

Instruction in matters properly juridical is pre- 
ceded by a historical consideration of each of the | 
subjects of study. The courses of civil law, mer- 
cantile law, penal law and procedure include not 
only a study of the codes now in force in the 
federal district and territories, but also of the laws 
supplementary thereto. The course of public inter- 
fational law includes a study of the Mexican laws | 
on the subject and of the more important treaties | 
concluded by the principal powers. 

The professional studies for the career of busi- 
fess agent are as follows: 


from December fifteenth to January fifth, The 
school week is six days, and classes last at least 
and hour, and not more than an hour and a half. 
The faculty suspends the classes during one week 
in the spring fixed by the Department of Justice 
and Public Instruction at the beginning of the year. 
Recitations are not heard on Sundays or national 
holidays. 

To register as a student and have the right to 
examination for the second or any other subse- 
quent course for the degree of Lawyer, as well 


/as to register for the second course for the degree 


of Business Agent and have the right to examina- 
tion, it is necessary to have been approved in all 
studies in the preceding course in the national law 
school, or in the official State schools having the 


|same plan; but anybody may freely come to all 


classes if he desires, without other requirement than 
conforming to the regulations of the 
school. 


interior 


The students have to sustain an examination in 
each study, and are not excused from any. 

The professional degrees of Lawyer and Business 
Agent are issued by the Department of Justice and 
Public Instruction without other requirement than 
presentation of a certificate from the secretary of 
the law school, stating that the candidate was 
approved at the proper general examination. Per- 
sons having professional degrees from other official 
schools in Mexico, or from foreign universities, 
and desiring to obtain either the degree of Lawyer 
or Business Agent, must stand an examination in 
the National Law School upon each one of the 
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studies mentioned above, and, if approved, must 
also sustain the proper professional examination, 
without the necessity of proving preparatory 
studies. 

The regulations of the school fix the days, the 
form and time of duration of the classes and of the 
examinations, the conditions required of the stu- 
dents for approval, the requirements for the award 
of prizes, the special rules regarding registration, 
the personnel, the boards of professors and classes, 
and others. 

The law school has a director, a secretary, a 
treasurer, a librarian, an assistant librarian, and the 
necessary professors and employes, who are ap- 
pointed by President Diaz. In order to be a pro- 
fessor in the National School of Jurisprudence of 
Mexico, the candidate must be a Mexican citizen 
in the full enjoyment of his rights, and must be a 
lawyer. This last requirement is not necessary for 
the professor of legal medicine. 

In Mexico the general statutes or codes of civil, 
criminal and commercial law are studied as text- 
books. There is no “case law,” no reports of 
cases heard and determined by appellate courts, 
and no “ case-system text-books.” This seems to 

_ be of interest in connection with the opinion which 
I have heard expressed by some American law 
professors of the impossibility of making a good 
lawyer otherwise than by a study of the modern 
text-book of cases. If such view be correct, it 
would seem that there could be no good lawyers 
in Mexico, which would be difficult to prove. The 
Mexican law school places great reliance upon the 
value of the historical method of study. Church 
and State being separate, it does not provide a 
course of canon law, as in Spain; and omits the 
study of the history and discipline of the Roman 
Catholic church. It regards the study of political 
economy as important as the study of one of the 

. codes, and the entire law course, covering a period 
of six years, is longer than is generally required 
at the law schools in the United States. While the 
curriculum of the Mexican National School of 
Jurisprudence includes the study of the principal 
treaties of the great powers as a part of the course 
in public international law, there is, I believe, no 
collection or codification of such treaties published 
in the form of a text-book suitable for the use of 
students. I do not remember to have seen any 
such text-book of treaties in the United States. 

The Spanish and Mexican jurisconsult, unlike in 

this respect his modern and practical brother attor- 
ney of the United States, still takes great stock in 
the practical value of court oratory or eloquence. 
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THE SHORT FORM OF DECISION. a dec 
sete whic 
CaN AN APPEAL BE TAKEN FROM A Suorr Degis. the ju 
10N WITHOUT A “ CasE?” jon s 
‘oan i 
Recent case of GARDINER v. Mutuat Assoctarioy cisior 
(67 App. Div. 141), discussed. foun 
Sahl to su 
The short form of decision was introduced as the 
part of a scheme to remedy certain abuses that had taini 
grown up in the method ‘of taking appeals from Sup! 
the reports of referees and decisions of judges, and 
Section 1022 of the Code of Civil Procedure for. judg 
merly provided that: trial 
“The decision of the court or report of the oad 
referee upon the trial of the whole issue of fact, Thi 
must state separately the facts found and the con- optio 
clusions of law; and it must direct the judgment or to 
to be entered thereupon.” “ stat 
By section 1023 the attorneys for both parties * sue 
were authorized “to submit in writing statements decis 
“ of the facts which they deemed established by the findi 
“evidence, and of the rulings upon questions of v. F 
“law which they desired the court or referee to ence 
“make.” The court or referee was bound to pass and 
seriatim on these requests for findings and to note aru 
in writing his acceptance or rejection of each one, and 
Wherever the court improperly refused to make a N 
finding as requested, or where a finding was plainly vier 
not sustained by the evidence, it was error of law dec 
by section 993. All of the proposed findings sub- sup 
mitted by counsel, in addition to those actually wh: 











s 





made by the court, with the exceptions taken 
thereon, had, on an appeal, to be reviewed by the 
appellate court. The requirement of the practice 
in effect compelled both the trial and appellate 
courts to pass on findings of counsel, as well as 
upon those of the court. 
To remedy this state of affairs came the needed 
amendments of 1894-5, for, in the words of Judge 
Parker in National Harrow Co. v. Bement (163 
N. Y., 505, 514), “the presentation of requests to 
“find had become so burdensome to the courts and 
“so unfruitful in results that in 1894 section 1023 
“ of the Code was literally swept away,” 
sharing the same fate. 
To make the reform still more efficacious and to 
save the labor of making distinct findings of fact 
and of law, section 1022 was amended to provide 
for what is known as the short form of decision. 
As finally amended in 1895 the section reads: 
“The decision of the court or the report of a 
referee upon the trial of the whole issues of fact, 
may state separately the facts found and conclu- 
sions of law, and direct the judgment to be en- 
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Lucius Q. C. Lamar. 
Mexico, February 27, 1902. ; 
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a decision stating concisely the grounds upon | 
which the issues have been decided, and direct | 
the judgment to be entered thereon, which decis- | 
jon so filed shall form part of the judgment-roll | 
_* * * Whenever judgment is entered on a de- | 
cision which does not state separately the facts | 
found, the defeated party may file an exception | 
to such decision, in which case, on an appeal from | 
the judgment entered thereon upon a case con- | 
taining exceptions, the Appellate Division of the | 
Supreme Court shall review all questions of fact 
and of law, and may either modify or affirm the 
judgment or order appealed from, award a new 
trial or grant to either party the judgment which 


the facts warrant.” 


This section now gives a judge or referee the 
option to make findings of fact and law as formerly, 
or to incorporate his decision in narrative form, 
“stating concisely the grounds upon which the is- 
“sues have been decided,’ so that the short 
decision may be used as a substitute for the old | 
findings of fact and conclusions of law (Bomeisler 
y. Forster, 154 N. Y. 220, 236), the principal differ- 
ence being that the old findings were numbered 
and paragraphed, while the new short decision is 
arunning statement of the facts found by the judge 
and his legal conclusions thereon. 

Now wherever, on an appeal, it is sought to re- 
view the facts, or to contend that the findings or 
decision, whether in the old or new form, are not 
supported by the evidence, or to raise any question 
whatsoever where a review of the facts is sought, 
a“case” containing the evidence, or such portions 
of it as are material to the review sought, must be 
made by the appellant; which means, of course, the 
evidence taken at the trial reduced to narrative 
form. But it was well settled under the old prac- 
tice, before the amendments, that a “case” was 
unnecessary where it was only sought to review the 
question whether the findings of law were consist- 
ent with the findings of fact; the appellant relied 
solely on his exceptions to the judge’s conclusions 
of law, and, conceding the facts to have been cor- 
tectly found by the judge, claimed that his (the 
judge’s) conclusions of law were inconsistent with 


It was sometimes contended by the respondent in 
Stich an appeal that it must be assumed, in the 
absence of a “ case,” that there was evidence which, 
if known to the appellate court, would sustain the 
trial judge’s conclusions of law, though such facts 
did not appear in the findings; and this was claimed 
even where the judge’s findings repelled the exist- 
ence of such facts; but in Rochester Lantern Co. v. 


“The defendant does not complain of the find- 
ings of fact made by the referee, but it finds fault 
with his rulings upon matters of law, and the sole 
question before us is, whether the rulings are 
justified by the facts found. In other words, do 
the facts found justify the judgment? The 
learned counsel for the plaintiff contends that if 
the findings of fact contained in the record are 
insufficient to uphold the judgment, then we may 
assume that there was evidence upon the trial 
sufficient to justify other findings of fact which 
would support the conclusions of law. Such, 
undoubtedly, is the rule where upon an appeal a 
case has been made containing the evidence. 
Then the appellate court may look beyond the 
findings of fact into the evidence, and see if there 
is any evidence to support the conclusions of law, 
and it may affirm the judgment even if the find- 
ings of fact actually made do not support it, if it 
finds sufficient evidence to justify it. 

“ But there is no foundation for this rule when 
the appeal is on the judgment-roll alone, and the 
evidence is not before the court. Then the appel- 
late court can know nothing about the evidence, 
except as it is embodied in the findings of fact, 
it cannot know that there was any other evidence, 
and there is no room or grounds for presuming 
that there was any. In the former case there is no 
presumption that there was any other evidence 
than that contained in the record, but finding the 
evidence there the court may presume, for the 
purpose of upholding the judgment, that the 
judge or referee found the facts which the evi- 
dence justified. But in the latter case the rule 
contended for on behalf of the plaintiff (respond- 
ent) would require the court to presume, not only 
the evidence, but the findings of fact based upon 
it. For this there is no reason. The party suc- 
ceeding on a trial before a judge or referee must 

see to it that he has findings of fact sufficient to 
uphold his judgment, and if he does not he is 
exposed to the peril of a reversal of his judg- 
ment by an appeal based solely upon the excep- 
tions of the defeated party to the conclusions of 
law. If the rule contended for by the plaintiff 
(respondent) be sustained, then very rarely, if 
ever, would it be safe for a defeated party to 
appeal without a case, as it would nearly always 
be possible to presume facts were proved, 
although not actually found, which would support 
the judgment.” 


This decision makes it clear (1) that where there 
are findings of fact a case is not necessary on an 
appeal where only the judge’s conclusions of law 
are sought to be reviewed; (2) that in an appeal on 





Stiles & Parker Co. (135 N. Y. 200, 211), Judge 
Earl said: 


the law the court will consider the facts found as 
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the only facts in the case, and not assume there | 
was other evidence which if known would support | 
the judgment, and (3) that, a fortiori, when the | 
facts are stated by the judge, it will not be pre- | 
sumed that the evidence, if known, would show | 
them to.be otherwise than as so stated. This is | 
concededly the settled practice’ where there aon | 
regular findings (Schwarz v. Weber, 103 N. Y. 658). | 

Coming now to consider the short form of decis- 
ion, it would seem quite natural that, if it ‘is a| 
substitute for the old findings, the same rules would | 
apply to it as apply to findings, and that an appeal | 
can under like circumstances be taken without a 
case. The short decision, it is held, is entitled to | 
all the intendments which would support the ver- 
dict of a jury (Amherst College v. Ritch, 151 N. Y. 
282, 320), or, in other words, that it is supported 
by the evidence. In commenting upon the practice, 
Judge Gray, in Bomeisler v. Forster (154 N. Y. 2209, 
236), says: 

“The grounds of.the decision of the issues 
which section 1022 authorizes to be concisely 
stated, as a substitute for separate findings of 
fact, must be regarded as containing statements 
of those facts, which the trial judge or referee 
deemed to be established by the evidence, and his 
decision has the support of the same presump- 
tions which go to the support of.a general 
verdict.” 





It is apparent from this that the appellate court . 
should assume that the evidence sustains , the 
judge’s statement of facts, so that, as the learned 
judge goes on to say: 

“ Our review is therefore confined to the con- 
sideration of whether, upon the decision made by 
the trial court upon the facts; the legal conclu- 
sion followed that the plaintiff was entitled to 
the equitable relief awarded him, and if there was 
no error in that respect, whether there were 
errors of law committed in the rulings upon the 
trial.” 


But it is argued that the Court of Appeals means 
that it is the judgment and not the decision that 
is the equivalent of a jury’s verdict, and that in the 
absence of a case it must be assumed there was 
evidence adduced at the trial which would support 
the judgment. Precisely this argument was ex- 
pressly repelled by Judge Earl in Rochester Lan- 
tern Co. v. Stiles & Parker Co. (supra), and the 
principle there laid down should be extended to 
the short form practice, if indeed it is a substitute 
for the old practice, as the Court of Appeals has 
said. ; 

Strangely enough the Appellate Divisions of the 
First and Second Departments have treated the 
short form of decision as a thing quite by itself 








and of an entirely different nature from the findings 


of fact. In Health Department v. Weekes (22 App. 
Div. 110), Judge Barrett says: 


“A single exception to the decision is sufficient 
and hence the thirteen specific exceptions here 
taken by the appellant to different portions o 
the decision were quite unnecessary and useless 
Upon a single general exception the Appellate 
Division is required to review all questions of 
fact and of law. How can it review the questions 
of fact without having the ‘evidence before it? 
Or how without the evidence, can it exercise its 
prerogative of rendering such judgment as the 
facts warrant? — 

“We think that the amendment in question 
leaves the whole case open for direct considera- 
tion by the Appellate Division both on the law 
and the facts. ‘The grounds of decision are but 
the reasons which actuated the lower court in 
deciding as it did, and they are inserted for the 
assistance of the appellate court — not to control 
its action. These reasons may be statements of 
facts general or partial; or they may be argu- 
mentative suggestions, or mere statements of the 
trial judge’s view of the law. But if these 
grounds or reasons be insufficient, there may still 
be ample grounds or reasons justifying the de- 
cision. The decision stating concisely the 
grounds, without findings, is tantamount in fact, 
to the general verdict of a jury. 

“Undoubtedly we might review such a judg- 
ment as the present in the manner now attempted, 
if, upon the records, it could not be supported 
by adequate proof of all the facts stated in the 
petition. In other words, if it appeared that the 
court had no jurisdiction, or that the petition 
failed to state facts sufficient to constitute a 
cause of action. Under such circumstances no 
findings of fact would have been necessary even 
under the old practice. But such is not the 
present case. Averments are distinctly made in 
the petition which, if proved in their entirety, 
would establish the fact that the condemned 
building is a public nuisance and that it should 
be abated.” 


In Gardiner v. N. Y. Mutual S. & L. Assn. (67 
App. Div., 141), where it was sought to appeal from 
a decision in the short form, without a case, on 
the ground that the judge’s conclusions of law were 
inconsistent with the facts as found by him, and 
that consequently the decision was self-annihilating; 
Judge Bartlett, writing for the Second Department, 
decides, on the authority of Health Department v. 
Weekes (supra), that the appeal will not lie without 
a case, and reiterates Judge Barrett’s arguments. 

In the absence of a definite adjudication by the 
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Court of Appeals, the effect of these detlalons i is to cana), to so secbouiily embers the righs to : cioual 
prohibit an appeal without a case where there are | ona question of law raised on the face of the deci- 
yo formal findings of facts, and where the trial | sion? 

jndge or referee has exercised the option given to 





The most critical analysis of section 1022 cannot 
him by section 1022 to make his decision in the | properly lead to the conviction that the making of a 
short form. case is necessary, except inthe event provided for in 

It is quite evident that where a review both of the | the latter part of the section, namely, where a review 
facts and the law is sought, or, in other words, 
where the decision is appealed from in its entirety, 
that a case containing the evidence is necessary. 
But where the appellant, being satisfied that the 
judge’s conclusions of law are inconsistent with the 
facts as stated by the judge himself, contends that It is at this point that our lower court judges fall 
the decision is erroneous on its face, and is willing | into the error of assuming that the use of the short 
toaccept the facts as stated in a decision adverse | decisions is limited to the special method of appeal- 
tohim, does it not seem rather an anomaly that he |ing on a single exception here indicated, and that 
should have to go to the labor and expense of pre- | it is confined to such use. 
paring a case on appeal? 

While these decisions imply that the trial judge 





| of the questions of fact as well as of law are sought. 


Was not this clause 


intended to mass of 


exceptions to fact and law, 


save a 
and to provide that a 
single exception should be sufficient where a review 
of the decision in extenso was sought? 


In other words that the 
clause in question is exclusive and not merely per- 
missive, and that it excludes any other use of the 
| short decision. Such a view cannot be reconciled 
ment of the facts in a short decision, they appar- with the following provisions of section 998: 

ently assume that his Jaw must be correct, and that | 
if it is inconsistent with the facts he has stated 
that there must have been other facts which he 
considered but casually omitted to state, and which, 
if known, would bolster up his legal conclusions. 
Though why this should apply any more to a short 


cannot be trusted to give a comprehensive state- 


“Tt is not necessary to make a case, for the pur- 
pose of moving for a new trial, upon the minutes 
of the judge, who presided at a trial by jury; or 
upon an allegation of irregularity or surprise; or 
where a party intends to appeal from a judgment 


entered upon the referee’s report, or a decision of 





decision than it does to findings is not disclosed. 
If indeed the court below, as in Hall v. Beston 
(13 App. Div., 116) ; Shaffer v. Martin (20 App. Div., 
304), and Newman v. Mayer (52 App. Div., 209), 
has not stated amy facts, or the decision is in- 
coherent or so meagre as not to be more than a 
direction for a judgment, the Appellate Division 
may well send the case back to the trial judge, as 
itactually did in these cases, with a direction to him 
to write a decision complying with section 1022. 
As Judge Bartlett said in Newman v. Mayer (supra): 








“The obligation to give these reasons, either 
in the form of findings of fact and conclusions of | 
law, or in a concise statement of the grounds apen | 
which the issues have been decided, is conducive to | 
a degree of care in the consideration and dispo- 
Sition of the cause which otherwise might not be | 
observed.” 


the court upon a trial, without a jury, and to rely 
only upon exceptions, taken. as prescribed-in sec- 
tion 994 of this act.” 


Section 994 is as follows: 


“Where an issue of fact is tried by a referee, or 
by the court, 
ruling, 


without a jury, an exception to a 
upon a question of law, made after the 
cause is finally submitted must be taken * * * 
The exception may be so taken, at any time be- 
fore the expiration of ten days after service, upon 
the attorney for the exceptant, of a copy of the 
decision of the court, or report of the referee, 
and a written notice of the entry of judgment 
thereupon. * * * It constitutes a part of the 
papers upon which an appeal from the judgment 
must be heard.” 


Can now the absolute right to appeal without a 


| case, as given by section 998, be cut down or taken 


Tt might well be that both sides were satisfied | away by any such language as is contained in the 


with the facts as stated by the judge in his short | latter part of section 1022? Clearly not. 


Where a 


decision; for it frequently occurs that on the very | right is thus given it is questionable whether it can 


same facts the parties differ as to the law. 


In such | be taken away at all except by an absolute repeal of 
a | 
acase would the Appellate Division refuse to hear | the law that gives it. 


Even to modify the right 


and determine the cause unless a case was dragged , would require language plain and unambiguous. 


along? Should not the court consider the labor of | 


The amendment to section 1022 was part of a 


Making a case and the imposition on litigants of so | | scheme remedial in its nature, the mischief to be 


serious and apparently 


unnecessary an expense? | cured being the burdens imposed on the courts by 


Can it be that the legislature contemplated allowing the old appeal practice. 


| 
ajudge at his mere caprice (by choosing the short 


XUM 


Shall new the remedy be-so construed as to make 
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it worse than the mischief itself? Must courts and 
counsel struggle with the intricacies of a case when 
only questions of law are to be reviewed and the 
facts are stated by the judge in accordance with 
section 1022 in a short decision? What can be 
plainer than that exceptions may be filed to the 
short decision the same as to findings and that no 
case need be made? 

Nor can the meaning and effect of the provisions 
be ignored or frittered away by likening the short 
decision to a jury’s verdict. If the illustration that 
both verdict and short decision are presumably sus- 
tained by the evidence means anything, it must mean 
that the judge’s statement of facts is thus supported. 
For how could the appellate court assume the cor- 
rectness of the trial judge’s conclusions of law, if 
the facts as stated by the judge himself made it 
apparent that he had improperly applied the law. 
The supposition would lead to manifest absurdity. 

Why, too, should a distinction be drawn as to the 
respective force of facts expressed in the findings 
and of those in narrative form, merely on account of 
the form into which they are cast? The Court of 
Appeals makes no such distinction, saying in 
People ex rel. Manhattan v. Barker (152 N. Y., 417, 
435) “ the phrase, a finding of fact, may mean sim- 
ply “a finding expressed in words, or also a find- 
ing implied from the nature of the decision.” If 
the decision did not state the facts the contention 
of the learned judges might apply, but such a de- 
cision would not be a compliance with section 1022. 


Again it is useless to argue that the grounds of | 
the decision are merely the reasons which actuate a | 


court’s decision, and that these reasons are “ merely 
inserted for the assistance of the appellate court 
and that they may be “argumentative suggestions, 
or mere statements of the trial judge’s view of the 
law (Health Department v. Weekes, supra.)” 

The decision may contain all of such things, and 
especiaily must it contain the judge’s view of the 
law as applied to the facts. This argument of the 
learned judge is not even superficially specious, 
for what in fact are the judge’s reasons for the judg- 
ment he renders? Why that he found the facts to 
be so and so. The judge necessarily states the facts 
of the case as the reasons for his legal conclusions. 
Does his failure to put the facts in the form of 
findings change anything of their substance? Can 
a mere difference of form make facts reasons, or 
reasons facts? What substantial difference is there 
between formal findings labeled as such and a nar- 
Tative of the facts in the short form? Grounds are 
here synonymous with reasons, for both plainly 
mean a statement of the facts. 

It is incredible that section 968 can be deprived 
of its meaning and application. If the Barrett- 
Bartlett decision stands it is impossible to reconcile 
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sections 998 and 1022, and it amounts to a judicial 
repeal of section 998, a forced and strained applica- 
tion of section 1022, and a virtual emasculation of 
the short decision, making it a burden to suitor 
and judges alike, rather than the benefit and boo, 
it was designed to prove. The effect, too, of such 
a construction will be far reaching, as decisions jg 
the short form have come to be the rule rather 
than the exception. 

How much more simple and logical it would be 
to harmonize these sections as the Third Depart, 
ment has done in Delaney v. Valentine (11 App. Diy, 
316), in which it relies on the reasoning of the 
Rochester Lantern Co. v. Parker & Stiles Cy 
(supra), and accepts the short decision as a subst. 
tute in all respects for the old findings, as the Cour 
of Appeals has fairly said it is in the Bomeisler and 
Bement cases? For if the short decision is a sub- 
stitute for the old findings it is fair to assume that 
it is intended to be its equivalent, and if it is its 
equivalent, the rules laid down in the Rochester 
; Lantern case and in Schwartz v. Weber (supra) 
| govern the practice under the short decision as 
| well as under the old system of findings. 
| It is to be hoped that the Court of Appeals when 
| it comes to consider the short decision in all its 
| bearings will logically follow its own dicta, the 
| reason of the thing, and above all the plain meaning 
| of the Code of Civil Procedure; and reading sec- 
| tions 998 and 1022 together, in pari materia, make 
| perfect harmony between them. 

Rosert L. Curtine, L.L. B. 


New York, Feb. 25, 1902. 
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WAR REVENUE ACT—FEDERAL STAMP 
TAXES. 


Unttep States Crrcurr Court — SoutTHern Dis- 
TRICT OF NEw YorRK. 


| JANUARY, 1902. 
| UnitTep STaTEs v. Georce C, THOMAS. 


The defendant was indicted for omitting to attach 
the required revenue stamps, provided by the Wart 
Revenue Act of 1898, upon memorandums of sale 
of certain shares of railroad stock, with intent to 
evade the provisions of section 25, Schedule A (en- 
titled Stamp Taxes), of such Act of Congress. The 
indictment was demurred to on the ground that the 
Act of Congress mentioned is unconstitutional, the 
defendant’s contention being that a tax on sales of 
shares or certificates of stock is a “ direct tax,” and 
that it has not been laid in proportion to the census 
or enumeration, nor apportioned among the several 
States according to their respective numbers. Held, 
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that the tax is not a direct tax, not being a tax upon 


the property itself, but upon a business, occupation 
or transaction, and the burden being upon the per- 
son who engages in the business of selling shares of 
stock. 

Henry L. Burnett, United States Attorney, and 
William S. Ball, Assistant Attorney, for the United 
States; Pavey & Moore (Frank D. Pavey of coun- 
sel), for defendant. 


Tuomas, J.— The defendant demurs to an indict- 
ment which charges that he, being a broker in the 
city of New York, sold certain shares of Atchison 
preferred stock and omitted the required revenue 
stamps from the memorandum of sale, with intent 
to evade the War Revenue Act of 1898. The act 
provides: 


“ADHESIVE STAMPS. 


“Section 6. That on and after the first day of | 
July, eighteen hundred and ninety-eight, there shall 
be levied, collected and paid, for and in respect of 
the several bonds, debentures or certificates of stock | 
and of indebtedness, and other documents, instru- 
ments, matters and things mentioned and described 
in Schedule A of this act, or for or in respect of 
the vellum, parchment or paper upon which such 
instrument, matters or things; or any of them, shall 
be written or printed by any person or persons, or 
party who shall make, sign or issue the same, or 
for whose use or benefit the same shall be made, 
signed or issued, the several taxes or sums of money 
set down in figures against the same, respectively, 
or otherwise specified or set forth in the said 
schedule.” 

“ ScHEDULE A.— STAMP: TAXES. 





“Bonds, debentures or certificates of indebted- 
ness issued after the first day of July, Anno Domini 
eighteen hundred and ninety-eight, by any associa- 
tion, company or corporation, on each hundred 
dollars of face value or fraction thereof, five cents, 
and on each original issue, whether on organization 
or reorganization, of certificates of stock by any 
such association, company or corporation, on each 
hundred dollars of face value or fraction thereof, 
five cents, and on all sales, or agreements to sell, or 
memoranda of sales or deliveries or transfers of 
shares or certificates of. stock in any association, 
company or corporation, whether made upon or 
shown by the books of the association, company or 
corporation, or by any assignment in blank, or by 
any delivery, or by any paper or agreement or 
Memorandum or other evidence of transfer or sale, 
whether entitling the holder in any manner to the 
benefit of such stock, or to secure the future pay- 


stock, on each hundred dollars of face value or frac- 





tion thereof, two cents; provided that in case of 


sale, where the evidence of transfer is shown only 
by the books of the company, the stamp shall be 
placed upon such books; and where the change of 
ownership is by transfer certificate the stamp shall 
be placed upon the certificate; and in cases of an 
agreement to sell, or where the transfer is by de- 
livery of the certificate assigned in blank, there 
shall be made and delivered by the seller to the 
buyer a bill or memorandum of such sale, to which 
the stamp shall be affixed; and every bill or memo- 
randum of sale or agreement to sell before men- 
tioned shall show the date thereof, the name of the 
seller, the amount of the sale, and the matter or 
thing to which it refers. And any person or per- 
sons liable to pay the tax as herein provided, or 
any one who acts in the matter as agent or broker 
for such person or persons, who shall make any 
such sale, or who shall, in pursuance of any such 
sale, deliver any such stock, or evidence of the sale 
of any such stock or bill or memorandum thereof, 
as herein required, without having the proper 
stamps affixed thereto, with intent to evade the 
foregoing provisions, shall be deemed guilty of a 
misdemeanor.” 

The defendant urges that the statute, so far as 
here involved, is unconstitutional. He premises 
that a certificate of stock is property; that a tax 
on the sale of property is a tax on the property 
itself; and from this he concludes that the act pro- 
vides for levying, without apportionment, a direct, 
and hence invalid, tax on such property. 

The statute lays a stamp duty (1) on the bonds, 
debentures or certificates of indebtedness issued 
by any association, company or corporation, (2) on 
original certificates of stock issued by any such 
body, (3) on all subsequent sales or agreements to 
sell, or memoranda of sales or deliveries or trans- 
fers of such certificates. 

The present inquiry relates to a tax on a memo- 
randum or contract of sale of a certificate of stock. 
What is such a certificate? It is the evidence of the 
holder’s title to shares in the’ property and fran- 
chises of a corporation. The sale of the certificate 
is a transfer of such shares to another person. The 
State furnishes facilities whereby persons may form 
a corporation, which may designate the individual 
interests of its members by certificates, transferable 
upon its books, so as to permit the holders to 
manage or direct the business of the corporation, 
with such liability, privileges and immunity as the 
charter and the law provide. Congress has de- 
clared that every person who holds such a certi- 
ficate in such artificial body and shall transfer by 
sale to another the right to participate in such 
corporation, and to become a member thereof, with 
the accompanying property rights and benefits, 
shall pay a tax on the contract or transaction 


. 








whereby the transmission is effected. 
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It is not in- 
tended at this time to emphasize the benefits and 
protection afforded by the law to the members of 
such bodies, and the enhanced value of their prop- 
erty rights by reason of the facilities afforded them. 
In a matter of less importance such privilege would 
deserve at least consideration, but the present dis- 
cussion will pursue broader views and inquiries. 
The defendant relies upon certain decisions of the 
Supreme Court and judicial expressions in the 
opinions, to wit, that congress may not levy a stamp 
tax on bills of lading of goods exported (Fairbanks 
v. United States, 181 U. S., 283); nor levy a license 
tax upon an importer (Brown v. Maryland, 12 
Wheat. 419); nor tax sales of auctioneers of im- 
ported goods in the original packages (Cook v. 
Pennsylvania, 97 U. S., 566); nor lay a license tax 
upon goods not the product of the State but 
brought therein for sale (Welton v. Missouri, 91 
U. S., 279); nor tax a bill of lading for metal 
shipped from a point within to a point without the 
State (Almy v. California, 24 How., 169, 174); nor 
lay a license tax on drummers selling or offering 
for sale goods by sample and having no licensed 
house of business in the taxing district (Robbins v. 
Shelby Co. Taxing District, 120 U. S., 480). 
These cases involve attempts on the part of the 
United States to tax exports, or of States to tax 
imports or exports, or to lay taxes on subjects of 
interstate commerce. ‘They contain statements or 
holdings that a tax on the occupation of importer 
or exporter is a tax on the goods imported or 
exported; that a tax on a bill of lading of export 
goods is a tax on the goods; that a tax on a vendor 
of foreign goods is a tax on what he sells; that a 
tax upon sales of imported goods in the original 
packages, payment whereof is obligatory upon the 
auctioneer, is a tax on the goods; and that a tax 
on the sale of an article, imported only for sale, is 
a tax on the article itself (Brown v. Maryland, 12 
Wheat., 444). It will be observed that in each in- 
stance the subject-matter of the tax was not within 
the taxing power. Hence no tax, direct or indirect, 
could be paid thereon, under any disguise whatso- 
ever. The taxation of property, other than ex- 
ports, is within the power of congress, although 
the tax must be raised in the manner pointed out 
by the Constitution, that is “direct taxes by the 
rule of apportionment, and indirect taxes by the 
rule of uniformity.” The defendant quotes with 
some special urgency from the opinion of Nicol v. 
Ames (173 U. S., 519), where the following portion 
of the War Revenue Act of 1898 is construed: 
“Upon each sale, agreement of sale or agree- 
ment to sell any products or merchandise at any 
exchange or board of trade, or other similar place, 
either for present or future delivery, for each one 





es 


hundred dollars in value of said sale, or agreement 
of sale or agreement to séll, one cent, and for each 
additional one hundred dollars or fractional part 
thereof in excess of one hundred dollars, one cent” 

It was held that the tax was laid upon the facili. 
ties of the exchange and was valid. Mr. Justice 
Peckham, in the course of the opinion, said: 

“A tax upon the privilege of selling property at 
the exchange and of thus using the facilities there 
offered in accomplishing the sale differs radically 
from a tax upon every sale made in any place. The 
latter tax is really and practically upon property, 
It takes no notice of any kind of privilege of 
facility, and the fact of a sale is alone regarded.” 

The defendant infers from this excerpt that a 
tax upon sales of property is a direct tax and in- 
valid unless apportioned. The defendant's argu- 
ment, so fas as based on the decisions, other than 
the last cited, may be tested. It is that, inasmuch 
as the tax on an importer, bill of lading of export 
goods, sales by auctioneers of imported goods for 
the importer, vendors of goods from beyond the 
taxing State, is a tax upon the goods themselves, 
and invalid, so a tax on transfers of property is a 
direct tax upon the property itself. The fallacy of 
this method of argument quickly appears. Thus, a 
license tax on the importer of tobacco is a tax on 
the goods imported; hence a tax on a dealer in 
domestic tobacco is a direct tax on his commodity. 
A license tax by a State upon foreign salesmen is 
a tax on the subjects of their sales; hence a Federal 
tax on the occupation of a salesman, in the State 
where he resides, is a direct tax on the goods sold 
by him in that State. A tax on a bill of lading of 
goods for export’ is a tax on the goods; hence a 
federal tax on a domestic bill of lading is a direct 
tax on the goods. Therefore, the occupations of 
tobacco dealers, salesmen and transportation com- 
panies are not subjects of an unapportioned federal 
tax, and the taxes laid upon occupations, the sell- 
ing of property and trades, found in the act of 1898 
and earlier acts, are invalid. But the power of con- 
gress to tax occupations, business, trades, transfers 
of property and contracts has long since been 
recognized. (Railroad Co. v. Collector, 100 U. S, 
503, 598; Pollock v. Farmers’ Loan & Trust Co, 
157 U. S., 575, 577.) To such consequence does 
the defendant’s reasoning lead. Syllogisms should 
not be fashioned upon judicial expressions detached 
from the particular inquiry at some former time 
under consideration. The present question is 
whether a statute providing for a tax on contracts 
for the sale and delivery of certificates of stock lays 
a direct tax upon property within the meaning of 
the Constitution. It is a mere truism that a tax, 


whatever its form, falls primarily on the taxpayer's 
property, for how otherwise could it be paid? Ifa 











ope 


DSBS NS gs ok,» 0 Saosin seoertege eset pees 





equ 


SEER EBS & 


e294 








sat esil 


oT 




















THE ALBANY 


LAW JOURNAL. 81 








= 
farmer actually pay a tax for the privilege of fol- 
lowing his vocation, is not something exacted from 
his farm, stock or other property? The same is the 
case if the tax be laid on the sale of the products 
of the farm. If a railroad company be taxed on 
bills of lading, the tax, when paid, is charged to 
operating expenses, and the result is precisely the 
same as if the tax were laid upon roadbed and 
equipment. Yet in no one of the three cases is the 
tax assessed on the property, nor is the property 
specifically subjected to the tax. The law com- 
mands that when the owner shall do an act, for 
instance, the act of selling property, he, personally, 
jn the first instance, shall pay a tax. So, if a tax, 
measured by the proceeds of sale, be laid on the 
privilege of selling articles in an exchange, the 
yendor, in case of sale, will have the precise amount 
of money at night as if the tax had been paid upon 
the sale of property, or upon the property itself. 
In short, the tax, however paid, when paid bur- 
dens the taxpayer’s property. But all this does not 
prove that the tax is direct. A system of taxation 
upon the sale of property is in essential elements 
different from a system that lays the tax directly 
upon property. The latter system is certain, be- 
cause the tax is sure to arise and to be paid in any 
event. There is but a single condition requisite to | 
the existence and payment of such tax, and that is | 
the existence of the property. The statute is direct 
in its application, and, in theory, payment is in- 
evitable, and to such payment principal and income 
alike are pledged. But a tax, payable on the sale 
of property is contingent upon, and is laid upon, 
an event that may never arise, and the tax, in the 
meantime, is non-existent. For example, a statute 
providing for a direct tax on a parcel of land is, 
save as delayed by the acts of assessment and levy, 
instant in its operation, and the tax attaches as a 
lien upon the land, from which it may be dis- 
sociated only by payment. A statute directing a 
tax on contracts of sale of land is entirely execu- 
tory, and may never be executed, and the estate con- 
tinues in the hands of the owner, without burden 
_ Of incumbrance. 
the stamp awaits the sale, and even then the cer- 
tificate passes without disability to the transferee. 
Hence no burden is laid on the certificate, nor does 
it ever become liable for the payment of the tax. 
The law simply says to the vendor: “When you 
_ do an act you shall pay a tax.” Morever, a pro- 
_ vision for a direct tax on land at once decreases its 
beneficial value, whether it be kept or sold, while a 
tax on an instrument of conveyance, or transfer, 
leaves the enjoyment intact. The present owner 
and his heirs forever may hold the property without 
diminution of profit. In the one case the State, in 
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In the case at bar the affixing of | 


and there is no latitude, no escape from the com- 
pulsory tribute; in the other, nothing is taken 
away from the enjoyment of rights of ownership, 
save that in the event of the owner engaging in the 
business transaction of selling or exchanging his 
property a tax must be paid thereon, taking the 
form of a stamp duty on the indenture, or, if it be 
personal property, on a bill of sale or contract. It 
is simply a tax upon transactions in business activi- 
ties, or forms of commercial dealings, and may be 
sustained on several grounds. In the first place, 
the statute may rest upon the power of congress to 
declare that any person who shall engage in the 
business — that is, occupation of buying or selling 
certificates of stock, shall pay a tax measured by the 
price realized. Is not such a statute lawful? The 
buying and selling of stocks, not by brokers alone, 
but by a large number of persons in every com- 
munity who profess some other main vocation, is 
an occupation more or less constant. This has be- 
come a business, a vocation, and is amenable to 
federal taxation as such. These persons, maybe, 
could not be so well reached if the statute laid a 
gross duty in the form of a license tax on the 
individual trade in stocks. But, in any case, con- 
gress has the power to distribute such tax upon 
each item of business falling under the traffic. For, 
if it may lay a tax of $100 on the vocation of buy- 
ing and selling stocks, it may lay a tax on the sale 
of stocks at the rate of two cents “on each $100” 
sold. The principle that justifies an impost of $10 
per annum on a baker supports the right to lay a 
tax of a fraction of a mill on each loaf of his bread. 
The principle that underlies the power, and not the 
peculiar form of its exercise, is regarded. There- 
fore it is not an answer that the instance charged 
may have been the only transaction of the dealer. 
How many sales of certificates are necessary to 
constitute the business of a vendor of certificate, 
five, ten, twenty or one, and at what state of his 
sales will his business be sufficiently apparent to 
compel the dealer to stamp his transactions? At 
what point in his business career does the statute 
become constitutional? The act of 1898, like that 
of 1862, provides for a tax on many and varied 
occupations. How many items of business may a 
person do under each vocation, and so far forth 
escape the tax? How many instances of sales must 
the government show against a defendant to estab- 
lish the validity of the statute as to him? A tax 
is laid upon retail vendors of tobacco. May a per- 
son sell tobacco now and then without paying 2 
tax? So a tax is placed upon the vendors of liquor, 
but may a person escape compliance with this tax 
upon the plea that the transaction was his first, 
second, or some other in numerical order, and that 





¢ffect, seizes the land by the force of the statute, 





he did not sell liquor for a business? Is the answer 
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that the offender never did it before a defense 
against the charge of violating the revenue statute? 
If such be the law, a tax may not be placed upon 
the occupation, business, or selling of liquors, 
tobacco, or stock, or any other thing consumable 


or non-consumable, except under the necessity, in | 


case of attempted enforcement, of proving beyond a 
reasonable doubt that the vendor had made suffi- 
cient sales, so that it may be inferred that it was 
his regular vocation, and that he was engaged uni- 
formly in the business. In that case the statute 
would become valid or invalid as the jury might 
determine. The law is that he shall not pursue a 


certain business without paying the tax, and if | 


congress may validly declare that, it may declare 
that he shall not, untaxed, do any of the business 
acts that fall within the occupation. A person pur- 
sues a business or vocation, whether or not he 
announces is as his profession. It is what he does, 
and not what he professes, that determines. It 
seems to be a political rather than a judicial func- 
tion to determine what shall constitute a business. 

But it may be answered that an unapportioned 
tax may not be laid upon sale of property, unless 
the tax in whole or part, may be shifted to another. 
Such rule would preclude a tax upon occupations. 
Aside from that consideration, the ultimate inci- 
dence of the tax has been very sparingly employed 
in the solution of questions similar to the one now 
before the court. The discussions and opinions of 
political economists are useful for the instruction 
of legislators in enacting, rather than for judges in 
the interpretation of, statutes, and the judgments 
of the court have often disregarded the conclu- 
sions of the systematic writers. 

For instance, Mr. McCulloch (McCulloch’s Taxa- 
tion, p. 181) states: ‘‘ Duties on coaches, carriages 
* * * fall wholly on those by whom they are 
used, and cannot be shifted to anyone else.” But 
the Supreme Court decided that a tax on carriages 
was indirect in its nature. (Hylton v. U. S., 3 
Dall., 171.) In Veazie Bank v. Fenno (8 Wall., 
533), it was determined that an act of congress, 
which provides “that every national banking asso- 
ciation, State bank, or State banking association, 
shall pay a tax of ten per centum on the amounts 
of the notes of any State bank, or State banking 
association, paid out by them,” did not lay a direct 
tax within the meaning of the Constitution. Mr. 
Chief Justice Chase said: 

“Much diversity of opinion has always prevailed 
upon the question, What are direct taxes? At- 
tempts to answer it by reference to the definitions 
of political economists have been frequently made, 
but without satisfactory results. The enumeration 
of the different kinds of taxes which congress was 
authorized to impose was probably made with very 
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little reference to their speculations. The great 
,work of Adam Smith, the first comprehensive 
treatise on political economy in the English lan. 
guage, had then been recently published, but in this 
| work, though there are passages which refer to the 
characteristic difference between direct and indirect 
taxation, there is nothing which affords any yaly. 
‘able light on the use of the words ‘ direct taxes’ in 
}the Constitution. We are obliged, therefore, to re- 
sort to historical evidence, and to seek the meaning 
of the words in the use and in the opinion of those 
whose relations to the government and means of 
knowledge warranted speaking with 
authority.” 


them in 


After such historical references the learned chief 
justice adds: 

“This review shows that personal property, con- 
tracts, occupations and the like have never been re- 
garded by congress as proper subjects of a direct tax.” 
| In Knowlton v. Moore (178 U. S., 41, 82), Mr. 
| Justice White said: 

“It is true that in the income tax cases the 
theory of certain economists by which direct and 
indirect taxes are classified with reference to the 
ability to shift the same was adverted to. But this 
disputable theory was not the basis of the conclu- 
sion of the court. The constitutional meaning of 
the word direct was the matter decided. Consider- 
ing that the constitutional rule of apportionment 
had its origin in the purpose to prevent taxes on 
persons solely because of their general ownership 
of property from being levied by any other rule 
than that of apportionment, two things were de- 
cided by the court: First, That no sound distine- 
tion existed between a tax levied on a person solely 
because of his general ownership of real property 
and the same tax imposed solely because of his 
general ownership of personal property. Secondly, 
That the tax on the income derived from such 
property, real or personal, was the legal equivalent 
of a direct tax on the property from which said 
income was derived, and hence must be appor- 
tioned. These conclusions, however, lend no sup- 
port to the contention that it was decided that 
duties, imposts and excises, which are not the 
essential equivalent of a-tax on property generally, 
real or personal, solely because of its ownership, 
must be converted into direct taxes, because it is 
conceived that it would be demonstrated by a close 
analysis that they could not be shifted from the 
person upon whom they first fall.” 

In Nicoll v. Ames (173 U. S., 519), the tax was 
measured precisely by the sum realized on the sale, 
and fell on the vendor or vendee, under the same 
economic law that would govern in the case at bar, 
| for the law does not change accordingly as the 
' same shares may be sold within or without an ex- 
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change. The curious investigator wili find much 
instruction and gather no little suspicion of the doc- 


trines of political economists as guides to consti- | 


tutional interpretation, if he will consult Professor 
Seligmen’s article on the “ Shifting and Incidence 
of Taxation,” in the Publications of the American 
Economic Association. (Vol 7, p. 6, et seg.) The 


| converted into money, which shall be intended only 


as security,” etc. 

Hence it is seen that from an early period in the 
history of the national life the power has been ex- 
ercised of imposing a stamp duty upon personal 
obligations, certificates of stock of corporations, 
bonds, notes and similar securities discounted at 


= we 


b atl 


narration of the disagreements, past and present, of 
these theorists may leave him in doubt whether the 
usual tax assessed upon real property is not, after 
all, indirect. 

At this point the history of the taxation of con- 
tracts will be considered, and proper inference 
drawn therefrom. It does not appear, from the 


similar 
leases, 


| banks, and that at a later period, upon 
| obligations, as well as upon conveyances, 
| mortgages, brokers’s notes or memoranda 6f sale 
| of stock, bonds, goods or merchandise. In all this 
| there has been full acquiescence and the power of 
| the government has been so thoroughly recognized 
| that in Knowlton v. Moore (176 U. S., 41, 59), Mr. 
discussion of counsel or the opinions in the Pollock Justice White met an objection to the power of the 
case, that contracts were the subject of direct taxa-| government to lay the taxes there involved by 
tion prior to the adoption of the Constitution, nor | saying: 

that economists or jurists have characterized them “ Conveyances, mortgages, leases, pledges, and, 
as such. But shortly after the formation of the | indeed, all property and the contracts which arise 
national government a system of laying stamp | from its ownership, are subject more or less to 
duties upon such contracts was inaugurated. | State regulation, exclusive in its nature. If the 
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By chapter 11 of the act of July 6, 1797, a stamp 
duty was placed on “ bonds, bills, * * * foreign 
or inland bil! of exchange, promissory note, or 
other note for the security of money * * * any 
certificate of a share in any insurance company, or 
any certificate of a share in fhe Bank of the United 
States, or of any State, or other bank” (sec. 1). 
Chapter 53 of the act of August 2, 1813, similarly 
laid a tax on any bond, obligation or promissory 
note or notes not issued by any bank, companies or 
banker as aforesaid, discounted by any such bank, 
company or banker, and on any foreign or inland 
bill or bills of exchange above $50, and having one 
or more indorsers. Chapter 119 of the act of 1862 
(12 Stat. at Large, 479), laid a tax upon bank 
checks, inland bills of exchange, drafts or orders 
for the payment of money, certificates of stock in 
any incorporated company, certificates of deposit, 
broker’s note or memorandum of sale of any goods 
or merchandise, stocks, bonds, exchange, notes of 
hand, real estate, or property of any kind or de- 
scription issued by brokers or persons acting as 
such; “deed, instrument or writing 
whereby any lands, tenements or other realty sold 
shall be granted, assigned, transferred or other- 


also any 


wise conveyed to, or vested in, the purchaser or | 


purchasers, or any other person or persons, by 
his, her or their direction; ”’ also any “lease, agree- 
ment, memorandum or contract for the hire, use or 
rent of any land, tenement or portion thereof; ” also 
any “ mortgage of lands, estate or property, real or 
personal, heritable or movable whatsoever, where 
the same shall be made a security for the payment 


of any definite and certain sum of money * * *| 


also any conveyance of any lands, estate or prop- 
erty whatsoever, in trust to be sold or otherwise 








proposition here contended for be sound, such 
property or dealings in relation thereto cannot be 
taxed by congress, even in the form of a stamp duty. 
It cannot be doubted that the argument when re- 
duced to it essence demonstrates its unsoundness, 
since it leads to tie necessary conclusion that both 
the national and State governments are divested of 
those powers of taxation which from the founda- 
tion of the government admittedly have belonged to 
them.” 

And well might the learned justice use such vig- 
orous expression, for stamp duties have been uni- 
formly upheld. In Attorney General v. The Queen 
Ins. Co. (3 App. Cases, 1090), there is helpful dis- 
cussion. The judgment of the privy council states: 

“The single point to be decided upon this is 
whether a stamp act —an act imposing a stamp on 
policies, renewals and receipts, with provisions for 
avoiding the policy, renewal or receipt, in a court 
of law, if the stamp is not affixed—is or is not 
direct taxation. Now, here again we find words 
used which have either a technical meaning or a 
general, or, as it is sometimes called, a popular 
meaning. One or other meaning the words must 
have; and in trying to find out their meaning we 
must have recourse to the usual sources of informa- 
tion, whether regarded as technical words, words of 
art, or words used in popular language. And that 
has been the course pursued by the court below. 
First of all, what is the meaning of the words as 
words of art? We may consider their meaning 
either as words used in the sense of political econ- 
omy, or as words used in jurisprudence in the 
courts of law. Taken in either way there is a mul- 
titude of authorities to show that such a stamp im- 
posed by the Legislature is not direct taxation. 
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The political economists are all agreed. There is| both cases the national government is an entire 
not a single instance produced on the other side. | Stranger. Again, if the federal government may lay 
The number of instances cited by Mr. Justice | an unapportioned tax upon indentures, whereby 
Taschereau (in the court below) in his elaborate | | land is conveyed, why may not a like tax be 


judgment, it is not necessary here to do more than | 


placed upon contracts for sales of stock? One 


refer to. But, surely, if one could have been found | class relates to the sale of land and the other to the 


in favor of the appellants it was the duty of the 
appellants to call their lordships’ attention to 
it. No such case has been fotind. Their lord- 
ships,- therefore, think they are warranted in 
assuming that-no such case exists. As regards 
judicial interpretation, there are some English de- 
cisions, and several American decisions, on the sub- 
ject many of which are referred to in the judgment 
of Mr. Justice Taschereau. There, again, they are 
all one way. They all treat stamps either as indirect 
taxation or as not being direct taxation.” 

It will now be inquired why a government that 
has power to lay an indirect tax upon a bond for 
the payment of money may not lay the same tax 
upon the sale, that is, the act of transferring, or 
(and) the contract for transferring, the bond from 
one holder to another. What is there so inherently 
different in the contracts as to enable a court to 
affirm the validity of the tax in one case and to 
deny it in the other? Both are contracts, but are 
founded upon the same presumable consideration; 
both are business transactions, involving a con- 
tractual relation. If A issue his promissory note 
to B for $1,000 upon receiving that sum from B, 
and B agree to sell it to C, and accordingly does 
deliver it to C for $1,000, upon what possible 
theory may the federal government place an un- 
apportioned tax on the transaction between A and 
B, and be denied the ability to place a like tax on 
the transaction between B and C? The only con- 
ceivable answer is that the premise is false, but this 
would deny the power of congress to lay the usyal 
stamp tax on bills or notes. Passing to another 
assumption, if A, corporation, issue shares of stock 
to B for $1,000, upon receipt of that sum, and B 
contract to sell them to C, and accordingly does 
deliver them to C for $1,000, upon what theory may 
the court affirm the power of the federal govern- 
ment to lay an unapportioned tax upon the transac- 
tion between A and B, and deny the power to lay 
a like tax upon the transaction between B and C? 
Is it because A is a corporation and the tax is upon 
the corporate privilege? Does not the State give 
the privilege of the corporation to the stockholders, 
and if the government may tax one privilege, may 
it not tax the other? Membership in a corpora- 
tion created by the State is an artificial privilege, 
similar, if not equal in degree, to that in an incor- 
porated exchange, and the benefits of incorporation 
are the only advantages conferred by the State in 
the latter case, and to the opportunities afforded in 


| 
| 





sales of shares. There is no intrinsic difference, If 
the tax is on the certificate, so it is on the land; 
if one transfer is given the protection flowing from 
registration, so is the other, if the tax shifts in one 
case, in which case does it shift? One contract car- 
ries the land, the other muniments of titles to 
shares. It is difficult to understand why specula- 
tions or investments in stocks should be exempted, 
and exchanges or sales of real property exposed to 
a stamp tax. It is illogical to affirm that an un- 
apportioned tax upon one contract for example, for 
the payment of money, is valid, and a tax upona 
contract to sell property is invalid. Both tax an 
obligation, one to pay money for property received 
or to be received, one to exchange property for 
money. Thus, by looking at the inner nature of the 
transactions, it is found that all have the essence 
of contracts, and that it is upon the contract, as 
embodying a business transaction, that the tax is 
laid. Whether upon the sale of stock, the stamp 
is required to be placed upon the books of the com- 
pany, where the transfer is shown, on the transfer 
certificate, or on a memorandum of sale, the tax is 
upon the business or act of making a legal contract, 
and the basis of the power is precisely the same as 
that which justifies a tax upon bills, notes, or cer- 
tificates of shares as originally issued, or contracts 
of conveyance. Congress may tax contracts in any 
form; it may tax contracts to buy certificates, or 
contracts to sell the same. As to such buying or 
selling, it was said in Treat v. White (181 U. S., 264, 
268), where this very statutory provision was in- 
volved, ‘“ The power of congress in this direction is 
unlimited.” In Knowlton v. Moore, Mr. Justice 
White adopted the following definition: 

“Direct taxes bear immediately upon persons 
upon the possession and enjoyments of rights; in- 
direct taxes are levied upon the happening of an 
event or an exchange.” 

Thereupon it was demonstrated that an inherit- 
ance or legacy tax is laid upon the transmission of 
property. But, what is “transmission” but the 
transfer of title by one person to another, vesting 
possession at the time when the enjoyment of the 
first holder or owner ceases by the termination of 
his life. If the donor effected the same distribution 
of his property in his lifetime, would not congress 
have equal power to tax it? The assumed right of 
the federal government to lay death duties has no 
less remote basis than the highly theoretical and 
practically unknown power of the State government 
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to seize and confiscate ‘the property of an unoffend- 
ing citizen, who dies leaving heirs or donees. But 
the basic theory upon which such tax rests does not 
change the fact that it is imposed upon the transfer 
of the title of the property. The State has the 
power to regulate the use of property and to direct 
under what reasonable limitations sales thereof 
shall be made. As a basis of taxation this power 
jnures to congress quite as much as does the power 
to regulate successions. The conception that the 
State may theoretically confiscate property at the 
death of the owner, but may only regulate it; use 
and sale during his life, points to a difference in 
degree of authority. The power of the State to 
regulate is a true and genuine dominion; it is con- 
stantly exercised; it furnishes some real basis for 
taxation; the power to appropriate a decedent’s 
property is the merest speculation, which no civil- 
ized State would ever venture to use. 

The tax in question falls precisely within the 
definition stated by Mr. Justice White, because it 
relates to the act of sale, which act has two con- 
stituent elements — an agreement to sell and con- 
sequent delivery. The two constitute an event upon 
which the tax takes effect. This event is a business 
transaction; as such congress has taxed it, and as 
regards the power to do so it is immaterial whether 
there is one event isolated or many events aggre- 
gated, so as to constitute a person’s uniform or 
usual vocation. 

It may be of inconsiderable importance whether 
an apportioned tax upon sales of property could be 
collected. Unlike a State, congress, having in view 
the necessities of maintenance, must fix upon a 
gross sum and exactly apportion it. If this sum 
‘were laid upon the sales of property, the allotment 
to New York might be exceeded, while in Dakota 
adeficiency might arise. For the succeeding year 
the deficiency must necessarily be included in the 
gross sum to be raised, whereby it would result 
that under a new apportionment the amount of 
deficiency in Dakota would be apportioned anew to 
the States and collected therefrom. Hence, it would 
happen that the States meeting their allotment 
might, and probably would, make up the deficiency 
of others, and the very theory of apportionment 
would be violated. The excess in New York and 
the deficiency in Dakota would raise equally em- 
barrassing questions. While the question of in- 
convenience or impossibility of placing a tax upon 
sales pf property does not prove that the tax is in- 
direct, it illustrates that it is based upon contingent 
events, and not upon property, and that in the un- 
certainties attending it is unlike known direct taxes. 

It is desirable to summarize the foregoing views: 
(1) The expressions in the cases, where no tax was 
valid, that a tax on vendors or occupations, or 





shipping bills, was a forbidden tax on the com- 
modities, would, if applied to instances where the 
taxing power has been uniformly recognized, viti- 
ate the same. (2) In whatever form a tax is laid, 
its payment must be primarily from the taxpayer’s 
property, and in this sense the same is the subject 
of the tax. (3) A statute providing for a direct 
tax with certainty burdens by lien, or generally, 
the taxpayer’s propérty, and in theory appropriates 
pro tanto his income and incumbers his principal, 
while a statute providing for a tax on sales inter- 
rupts no enjoyment of property, makes no exaction 
from principal or income, beyond placing a tax 
upon a transaction attending the disposition of 
property, to wit, the contract for the sale and the 
act of transfer; but in the present case the certifi- 
cates pass unaffected to the vendee. (4) The right 
to tax a pursuit, occupation or business involves 
the right to tax the same, in whatsoever limited 
degrée it is adopted and followed, so that a right 
to tax one for carrying on the business of selling 
shares of stock involves the power to tax the sale 
of a single share of stock; that is, a tax on vendors 
may be limited to a single instance of vending. 
(5) The right to lay an unapportioned tax on sales 
is not limited to sales of commodities, whereby the 
tax may be shifted, in whole or in part, and the 
conflicting views of the economists should influence 
the legislature, and not constrain the courts. 
(6) The history of legislation shows similar in- 
stances where, after the adoption of the constitu- 
tion, the power was exercised to tax contracts for 
the payment of money, and the transfer of property, 
and the genuine nature of such contracts is the 
same as the subject of the act in question. The 
validity of such taxes is illustrated by their long 
and uniform enforcement by the court. (7) Taxes 
on sales or transfers of property are indirect within 
the holdings of the Supreme Court. (8) The fact 
that the tax is difficult, if not impossible, of appor- 
tionment, indicates that it is based upon contingent 
events and quite unlike the tax usually conceived 
as direct. 

The defendant’s contention seemingly is that, in 
the procession of constitutional interpretation, 
some reason has just now appéared that should 
awaken the courts to a fundamental error, of which 
all men for a century have been profoundly un- 
conscious. But such attention as is due the inquiry 
from the trial court confirms the wisdom of the 
past and the power of congress to lay the tax. 

The demurrer should be overruled. 

a en 

It is reported from Boston that Chief Justice 
Oliver Wendell Holmes, of the Massachusetts 
Supreme Court, will succeed Justice Gray on the 
United States Supreme Court bench. 
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INJUNCTION. 
Power TO REsTRAIN FALSE AND MALicious PuBLI- 
CATIONS INJURIOUS TO PROPERTY AND BUSINESS. 


SuPREME Court, APPELLATE DIVISION, FIRST 
DEPARTMENT, JANUARY, 1902. 


Present — Hons. CHartes H. Van Brunt, P. 3.3 
Morean J. O’Brien, GeorGce L. INGRAHAM, CHEs- 
TER B. McLauGHLIn and Epwarp W. Harcu, JJ. 

THe Martin Fire Arms Company, Appellants, 
v. GEoRGE O. SHIELDs, Respondent. 


Appeal from a judgment entered in the clerk’s 
office of the county of New York on the 17th day 
of June, 1901, which dismissed the plaintiff's com- 
plaint, and from an interlocutory judgment entered 
on the 27th day of May, 1901, which sustained a 
demurrer to plaintiff's complaint. 


Charles Gibson Bennett for appellant; John S. 
Wise for respondent. 


Hatcu, J.— The complaint in this action is vol- 
uminous beyond necessity. It attempts to aver, 
and as we think succeeds in so doing, a cause of 
action for equitable relief. Briefly stated the com- 
plaint avers that the plaintiff is a foreign corpora- 
tion, having its place of business at New Haven, 
Conn., by virtue of the laws of which State it was 
incorporated; that its business is the manufac- 
ture and sale of firearms, and in particular a rifle 
called and known as the Marlin repeating rifle; 
that such rifle is well known throughout the United 
States, and in many foreign states and countries, 
and is well known to the trade and to sportsmen 
in all parts of the country as a model rifle; that the 
defendant in engaged in the publication, in the city 
of New York, of a monthly magazine called Recre- 
ation, of which magazine he is also the editor and 
manager. The complaint further avers, in many 
separate paragraphs, that the plaintiff was an adver- 
tiser in such magazine, specifying the space which 
it occupied with its advertisement, and the prices 
paid therefor; that the defendant raised the price 
for the publication of such advertisement to an 
exorbitant sum, which the plaintiff was unwilling 
to pay, and thereupon it withdrew such advertise- 
ment from the columns of the magazine; that after 
such withdrawal the defendant, for the purpose of 
coercing the plaintiff.into advertising in the maga- 
zine, wrote, published and sent to the plaintiff what 
the complaint designates as “fake” letters, pur- 
porting to have been written by sportsmen in dif- 
ferent parts of the country, derogatory of the 
plaintiff's rifle and falsely charging therein certain 
specified defects, which, in fact, did not exist, and 





Se 


which were written and published by the defendant ously t 
in pursuance of a wrongful, malicious and illegal and th 
scheme, designed to extort money and force the remedy 
plaintiff to advertise in the columns of defend § , 
ant’s magazine at the extortionate prices charged tect if 
by the defendant therefor. The complaint, at cop. ppc! 
siderable length, sets out in detail the scheme or the » 
plan of the defendant, accompanied by the letters = 
which he wrote, pursuant to said scheme. ments 

The complaint further avers that such letters and | 
the publication thereof had greatly injured the and 
plaintiff in its business of manufacturing and selling ” . 
such rifles, and caused it to lose sales of the same oaly | 
'to a large extent, but to what extent the plaintiff for 4 
is unable to state; that the defendant intends to sod 
pursue such scheme and force the plaintiff, by sie 
| means thereof, to advertise in the columns of such songh 
| magazine, and pursuant thereto from time to time wd s 
intends to continue to publish such “ fake” letters, ands 


containing false and unfounded statements calcu- 


lated to deceive the public and to depreciate the nt 


accuracy, effectiveness, the general merits and value 


of the said rifle; and that the plaintiff has no ade- equit 


other relief. 


property of another. 


| quate remedy at law for such wrong and does and Coor 
will suffer irreparable damage therefrom. In the antho 
prayer for relief, judgment is asked perpetually eulh 
enjoining and restraining the defendant from pub- authe 
lishing, or causing or permitting to be published, nized 
in such magazine or elsewhere any article or state- oe 
ment in any form, falsely attacking, depreciating when 
or misrepresenting the plaintiff’s said rifle, and for aad 
tione 
The defendant demurred to the complaint upon @S 
| the ground that the court had no jurisdiction of the gy 
subject of the action, and that the complaint did labn 
not state facts sufficient to constitute a cause of Prot 
action. The court at Special Term sustained the clear 
demurrer and judgment was entered thereon dis- with 
missing the complaint, and an appeal therefrom od 
brings the matter into this court. o 
It is conceded by the plaintiff, and is well-settled i 
law, that a court of equity exercising powers solely ee 
according to the recognized jurisdiction of the 
High Court of Chancery, has no authority to enter- e 
tain an action which seeks to restrain the publica iain 
tion of a libel. Such authority has been uniformly (Em 
denied (Brandeth v. Lance, 8 Paige, 23). In Eng- ile 
land such subject has been regulated by statute, 138) 
and by express enactment the Court of Chancery T 
has been given jurisdiction to restrain by injunc- mee 
tion the contined publication of libelous statements, it 
and particularly those affecting the business and na 
The statute itself is only si 
important as showing the general trend of public > 
opinion, which conceives the idea that relief, by th 
way of injunction, ought to be granted against i 





continued libelous publications, which tend sefi- 
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9 ously to injure a person in his property or business, | having occasion to use it, and thereby prevent its 
“4 and this mainly for the reason that the ordinary sale. Such writing, while composed by the defend- 
al remedy by an action for damages, or, in a proper | ant, is represented and published as emanating 
he case, by criminal prosecution, is inadequate to pro- from a person or persons making particular use of 
¢ tect a person from serious injury and loss. The | the firearm in question; that such publication tends 
4 difficulty of the situation is plainly apparent. Under | to destroy the sale of the firearm in question is 
4 the theory of our government, the right of every | clearly apparent; that the extent to which its sale 
e citizen to freely speak, write and publish his senti- | would be reduced by such acts is clearly impossible 
’ ments on all subjects is a part of the fundamental | of actual proof. An action at law, therefore, would 
basis upon which the freedom of the citizen rests, | fall short of measuring in damages the plaintiff's 
: and such privilege has always been embraced in | injuries, and in this view it is irreparable. The case 
te the organic law of this State, the citizen being | presents, therefore, an injury to the property and 
. only liable, and then in a civil action for damages, | business of the plaintiff of such a character as ren- 
z for an abuse of the right secured to him (Constitu- | ders it quite impracticable to measure the injury 
4 tion, art. 1, sec. 8). in money damages. These acts are done and the 
: While this is true, yet the courts have always | injury inflicted solely for the purpose, as appears by 
h sought to restrain a wrongful act, so far as possible, | the averments of the complaint, of coercing the 
" and still leave intact the right of free publication | plaintiff into advertising in the publication of the 
and speech, where a civil action for damages in- | defendant and paying therefor an extortionate sum. 
: flicted by the wrongful act would result in insuffi- It would seem that under such circumstances the 
‘ cient relief. Where the injury is purely personal, | plaintiff ought not to be turned away empty- 
" like an attack upon character and reputation, ! handed. It seems to us that the language of Judge 


equity, as administered according to the High 
4 Court of Chancery, from which our system and 
authority is taken, has uniformly declined to enter- 


le Pe . 
y tain:jurisdiction for the reasons expressed in the 
. authority which we have cited, but it was recog- | 


i nized in that case that the Court of Chancery pos- | 


mf sessed power to restrain a publication by injunction | 
g when necessary to protect the rights of property, 
d and the exercise of such jurisdiction has been sanc- 

tioned by a learned writer on equity jurisprudence 
. (2 Story’s Eq., sec. 948). Effect has been given | 


to such principle by courts in other States (Vege- 


if Protective Union, 118 Mich. 497). It is, therefore, 
clear that, where the facts of the case bring it 
within the principle, equity may lay hold of the mat- 
ter and restrain the publication by injunction, even 
though such publication embodies a libel upon the 
q | Person; and all that seems to be necessary to be 
shown to authorize its interference is that the in- 


f tended publication will work the destruction of 
. | Property or inflict irreparable injury thereto. The 
e federal courts have applied the principle and sus- 
y tained it in cases quite similar to the present 
4 (Emack v. Kane, 34 Fed. Rep. 46; Casey v. Cin- 
‘ cinnati Typographical Union No. 3, 45 Fed. Rep. 
; 135). 


. The question, therefore, which confronts us is, 
. do the averments of this complaint bring the case 
Within this principle of law? In effect, what the 
} defendant has done and intends to do is to write 
letters derogatory to the character of the plaintiff's 
y firearm, specifying particular inherent defects 
t therein, which clearly tend to discredit it in the 
. | Minds of the public, and, in particular, of persons 








4 lahn v. Guntner, 167 Mass. 92; Beck v. Teamsters’ 





Blodgett in Emack v. Kane (supra) has precise 
application: ‘‘ I cannot believe that a man is remedi- 
less against persistent and continued attacks upon 
his business. * * * It shocks my sense of jus- 
tice to say that a court of equity cannot restrain 
systematic and methodical outrages like this by 
one man upon another’s property rights. a3 


| court of equity cannot restrain an attack like this 
| upon a man’s business, then the party is certainly 
| remediless, because an action at law, in most cases, 


would do no good, and ruin would be accomplished 
before an adjudication would be reached. True, it 
may be said that the injured party has a remedy 
at law; but that might imply a multiplicity of suits 
which equity often interposes to relieve from. But 
the still more cogent reason seems to be that a 
court of equity can, by its writ of injunction, restrain 
a wrongdoer, and thus prevent injuries which could 
not be fully redressed by a verdict and judgment for 
damages at law. Redress for a mere personal slan- 
der or libel may perhaps properly be left to the 
courts of law, but no falsehood, however gross and 
malicious, can wholly destroy a man’s reputation 
with those who know him; but statements and 
charges intended to frighten away a man’s custom- 
ers and intimidate them from dealing with him may 
wholly break up and ruin him financially, with no 
adequate remedy if a court of equity cannot afford 
protection by its restraining writ.” 

This language is equally applicable to a case 
where the effect of a false publication is to induce 
persons to refrain from purchasing an article 
manufactured by the plaintiff and upon the sale of 
which the success of the business necessariy de- 
pends. , It matters not what the false means are 
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by which the result is accomplished, if the result | 
be to inflict upon the plaintiff an irreparable loss | 
‘in his rights of property. Financial ruin may be | 
accomplished by these means as easily as by in-| 
timidation, force or fraud, and the courts have not | 
been slow in granting relief under such circum- | 
stances (Beck vy. Teamster’s Protective Union, 118 | 


Mich. 497, and cases cited and reviewed thereon). 


We think that in principle this case is brought | 
within the recognized equitable powers, and that | 
to some extent, at least, the plaintiff is entitled | 
to relief. It is not easy to frame in precise lan- 
guage the extent to which equity may interfere and 
restrain this publication, but we are clear that the 
defendant may be restrained from planning and | 
endeavoring to injure and ruin the business of the | 
plaintiff by maliciously publishing untrue state- | 
ments contained in letters written by himself, but | 
falsely purporting to be written by some person | 
using the rifle manvfactured and sold by the plaint- 
iff. To this extent the defendant may be enjoined. 

It follows, therefore, that the judgment should 
be reversed and the demurrer overruled, with leave 
to the defendant to answer within twenty days 





upon payment of the costs upon this appeal and 
in the court below. 


Van Brunt, P. J., O’Brien and INGRAHAM, JJ., 
concur; McLavucutin, J., dissents. 
—-—- — — - | 

| 
NEGOTIABLE INSTRUMENT — CONFLICT OF | 
LAW — LIABILITY OF SURETY. 


Court oF APPEALS. 
(Decided January 31,° 1902.) 


Union Nationat BANK oF CuIcaco, Respondent, 
v. Evizasetu J. Cuapman, Appellant, Impleaded 
with Others. 


The contract of a surety on a promissory note is 
governed by the laws of the State where it was 
executed, unless it was clearly manifested at the 
time that the note was to be discounted or nego- 
tiated in another State. The fact that the note was, 
by its terms, made payable at a bank in another 
State and that the surety had no knowledge, at the 
time of signing it, as to where it was to be dis- 
counted, is not enough to take it out of the rule. 

All matters bearing upon the execution, interpre- 
tation and validity of contracts, including the capac- 
ity of the parties to make it, are determined by the 
law of the place where it is made. 

All matters connected with its performance, in- 
cluding presentation, notice and demand, are regu- 
lated by the law of the place where, by the terms of 
the contract, it is to be performed. 

All matters respecting the remedy to be pursued, 





a 
including the bringing of suits ‘ioe the service of 
| Process, depend upon the law of the place wher 
the action is brought. 

Appeal from a judgment of the Appellate Divi- 
sion of the Supreme Court in the Fourth Judicial 
Department affirming a judgment entered upon 3 
decision of the trial court without a jury. 


David B. Hill and O. P. Hurd, for appellant; 
John A. Barhite, for respondent. 


Haicut, J.— This action was brought upon a 


| promissory note made at Tuscumbia, in the State 


of Alabama, by the defendants, Chapman, Reynolds 
& Co., a copartnership engaged in business at that 


| place in the building of a lock in the Tennessee 


river for the government of the United States, of 
which note the following is a copy: 


“* $5,000. 
“ TuscuMBIA, ALABAMA, May 1, 1894. 
“Six months after date we promise to pay to the 
order of E. P. Reynolds, Jr., five thousand and no 
1ooths dollars, value received, with interest at eight 
per cent per annum from date, payable at Union 
National Bank, Chicago, Illinois. 


“CHAPMAN, REYNOLDS & Co. 
“W. P. CHAPMAN. 

“ ELIZABETH J. CHAPMAN. 

“ Etta Howarp. 

“C. W. Howarp.” 


The trial court has found, as facts, that the de- 
fendant Elizabeth J. Chapman was the wife of 
William P. Chapman, who was a member of the 
firm; that she signed the note at the request of her 
husband as surety for the firm, and that while it was 
the intention of the firm that the note should be 
negotiated and discounted in the State of Illinois 
she did not know of such intention except from 
what appeared on the face of the note; that she 
signed the note for the purpose of raising money 
for the firm to enable it to continue its work upon 
the government contract in Alabama, and after the 
note was executed it was delivered to Reynolds, 
the payee therein named, who took it to the 
plaintiff's bank in Chicago, IIl., indorsed it and de- 
livered it to the bank for the purpose of securing 
loans already made to the firm, and for the purpose 
of procuring additional loans. 

The defense interposed by the defendant Eliza- 
beth J. Chapman was that under section 2349 of 
the Code of the State of Alabama, which provides 
that “the wife shall not, directly or indirectly, be 
come surety for her husband,” she had no capacity 
to make the contract in question, and it was, there 
fore, invalid and of no binding force against her. 

On behalf of the plaintiff it is contended that the 
note had no legal inception until it was discounted 
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by the plaintiff's bank in Illinois, and that it then cluding the capacity: of the parties to contract 
became a valid contract of that State, and under its | thereto, are determined by the law of the place 
laws the wife was not disqualified from becoming | where the contract is made. 

surety for her husband. The question thus pre-| 2. All matters connected with its performance, 
sented is as to whether this was an Alabama or an including presentation, demand, etc., are 
Illinois contract. | regulated by the law of the place where the contract 

As we have seen, the note was drawn, signed | by its terms is to be performed. 

and delivered to the payee at Tuscumbia, Ala., and; 3. All matters respecting the remedy to be pur- 
that Mrs. Chapman signed as surety for her hus- | sued, including the bringing of suits and the service 
band. She did not authorize it to be discounted in | of process, depend upon the law of the place where 
Illinois, or know that the members of the firm in-| the action is brought. 

tended to have it negotiated there. She only knew! In the case of Scudder vy. Union Nat. Bank (o1 
that it was payable at the plaintiff's bank in that | U. S., 406), a bill of exchange was drawn by a party 
State. It is true the note did not have a valid incep- | in Chicago upon a firm in St. Louis, and verbally 
tion in such a sense as to create a liability on the accepted by a member of the St. Louis firm, then 
part of the makers until it was discounted and | present in Chicago. Under the law of Missouri 
passed over to the bank, but this does not neces- | 


notice, 





herecegprcey were required to be in writing, but 
sarily make it an Illinois contract, as far as the 


| under the law of Illinois a parol acceptance was 


surety is concerned. 


was signed and delivered to the payee. It was then 
acontract beyond her recall, upon which she in the 
future might become liable when negotiated by the 
payee, if otherwise valid, and the place of the nego- 
tiation could not, under the circumstances, in any 
manner change the force or effect of her contract: 
One of the essential elements in a contract is the 
meeting of the minds of the contracting parties 
upon the matter which is the ‘subject of the con- 
tract. 
the payee of the note that she would become surety 
for her husband to the amount thereof, and this 
agreement was made in the State of Alabama. She 


did not agree that it should be negotiated in Illinois | 
Her mind did not | 


and made an Illinois contract. 
meet the intention of the payee upon that subject, 
and she cannot, therefore, be held to have agreed 
that it should become a contract of that State. She 
knew, by the terms of the instrument, that it was 
payable at the plaintiff's bank, but this did not 
advise her that it was intended to discount it there 
or to constitute it a contract of that State. It ap- 
pears from the evidence that the firm kept its ac- 
counts with and made its deposits in the plaintiff's 
bank, and she might well have assumed that it was 
made payable there for the convenience of the firm. 

We have had occasion to examine many cases 
bearing upon the question under consideration. It 
May not be profitable to here indulge in an ex- 
tended discussion of the authorities, for we have 
found none that are exactly in point. 
therefore, extract from them some general prin- 
ciples, which appear to be settled beyond contro- 
versy, and apply them to ‘the question under con- 
sideration. . 

1. All matters bearing upon the execution, the 
interpretation and the validity of contracts, in- 


Mrs. Chapman’s contract to | 
become surety was complete when the instrument | 


In this contract Mrs. Chapman agreed with | 


We ‘shall, 


valid. The bill of exchange, as we have seen, was 
drawn in Chicago, IIl., and, therefore, all matters 
pertaining to its execution, interpretation and 
| validity had to be determined by the laws of that 
| State. It was made payable in St. Louis, Mo., and, 
ordinarily, the laws of that State would control with 
| reference to acceptance and performance, but a 
| member of the firm in that State was present in 
| Chicago, and he there accepted the bill of exchange 


| without waiting for it to be sent on to St. Louis to 


his firm in that city. It was, therefore, held to be 


| 
| 
| 


an Illinois acceptance. 

In the case of Voight v. Brown (42 Hun, 394), 
the husband and wife resided in the State of New 
| York; the wife here authorized her husband to 
sign her name to an accommodation note. He then 
went into Connecticut and there executed a note 
payable to the order of the firm of which he was a 
partner and signed her name thereto. He then 
took the note to New York and had it discounted 
by the plaintiffs’ and received the money. Under 
the laws of Connecticut a married woman could 
not contract except for the benefit of herself, her 
family or her separate or joint estate. Under the 
laws of New York her contract was valid. It was 
held to be a New York contract. The learned 
Appellate Division cites this case as supporting 
their contention, but to our minds it widely differs 
from that which we have under consideration. In 
that case the wife, as we have seen, resided in this 
State and remained in this State. The authority of 
| her husband to sign her name to the note was given 





here. When he, therefore, as her agent, drew the 
| note and signed her name thereto, he acted upon 
| authority derived in this State, and the paper be- 
/ came of the same force and effect as if the wife had 
actually signed it here. It was taken to the city of 
| New York and there negotiated. We thus have it 


drawn as a New York contract and negotiated as a 
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New York contract, and it evidently was so under- 
stood by the parties. ; 

In the case of Milliken v. Pratt (125 Mass., 374), 
a wife guaranteed the payment by her husband of 
$500 to one Pratt of Portland, Me. The guaranty 
was in writing and was dated at Portland, January 
29, 1870. She, however, actually signed the paper 
in Massachusetts, but she sent it to Pratt at Port- 
land and caused it to be delivered to him there. 
Acting upon it he delivered goods to her husband 
which he then purchased. The guaranty was valid 
under the laws of Main but void under the laws of 
Massachusetts. It was held that the contract was 
governed by the laws of Maine. In this case it will 
be observed that the guaranty not only purports 
to have been executed in Maine, but that the wife 
caused the instrument to be sent to Maine and 
there delivered to the plaintiff. She, therefore, 
knew and understood that the contract was to have 
its inception there, and consequently, must have 
intended it to be controlled by the laws of that 
State. 

In line with this is the recent case of Grand v. 
National Express Co. (4 App. Div., 580, aff’d in 
this court, 158 N. Y., 688), in which it was expressly 
held that the contract must be construed and deter- 
mined under the law of the State where it was 
executed unless it could fairly be said that the 
parties at the time of its execution clearly mani- 
fested an intention that it should be governed by 
the laws of another State. 

Applying these principles to the question under 
consideration, it seems clear that the capacity of 
Mrs. Chapman to contract must be determined by 
the law of the State where the contract was exe- 
cuted unless it can fairly be said that she at the 
time of the execution of the instrument clearly 
understood and intended that it should be gov- 
erned by the laws of another State. Such an inten- 
tion or understanding is not manifest in this case; 
instead thereof it is found that she did not know 
where the paper was to be discounted. 

The judgment should be reversed and a new trial 
granted, with costs to abide the event. 


Vann, J. (dissenting).— While Mrs. Chapman 
signed her name in Alabama, she promised to pay 
in Illinois. If there is doubt as to the State where 
the contract was made, there is none as to the 
State where it was to be performed. Although in 
fact a surety for her husband’s firm, there is nothing 
on the face of the note to show it, for she con- 
tracted as a maker and her promise is absolute in 
form. Uniting with that firm and others as joint 
makers, she promised to pay the sum in question 
to the order of E. P. Reynolds, Jr., at the “ Union 
National Bank, Chicago, Ill.” The payee was a 





— — 


member of her husband’s firm and she knew it 
when she signed the note. She also knew that it 
was an accommodation note, made to raise money 
for the use of the firm and that until negotiated it 
was without binding force upon anyone. After 
signing it she intrusted it to the payee, knowing 
that, in behalf of the firm, he intended to negotiate 
it somewhere and that he was at liberty to negotiate 
it anywhere. When the payee thus received the 
note signed by her she had made no contract, for 
the paper had no inception as yet. The contract 
of a surety rests upon the contract of the principal, 
and until the latter becomes operative the former 
is not binding. The promise of the surety has 
nothing to act upon until the promise of the prin- 
cipal is in force as an effective contract. When the 
firm negotiated the paper in Illinois, as they had 
a right to do, by selling it to a bona fide purchaser 
for value, that which theretofore had been merely 
a note in form first became a note in fact. It then 
became a contract, and for the first time acquired 
the quality of commercial paper. Until then the 
law did not recognize Mrs. Chapman as a surety. 
She had made no enforcible contract, but merely 
an inchoate promise, which was without legal life, 
until what was done in Alabama with implied au- 
thority to complete it elsewhere ripened into a 
lawful obligation by what was done in Illinois, 
All that was done in Alabama did not make a con- 
tract, and, therefore, the contract was not made 
in that State. It was made in Illinois, because there 
was no contract, either of principal or surety, until 
the paper was used in that State. That use of the 
note was necessarily within the contemplation of 
Mrs. Chapman when she signed it and gave it to 
Mr. Reynolds, the payee, with her implied consent 
that he or his firm might negotiate it anywhere, 
and hence within a State where the law permits a 
wife to become surety for her husband. As the law 
presumes a lawful and not an unlawful intent, when 
possible, the presumption arises, in the absence of 
evidence upon the subject, that she intended the 
note should be used in a State where she could 
become such a surety. Hence she is presumed to 
have contracted, not with reference to the laws of 
Alabama, where her action would not be binding, 
but with reference to the laws of any jurisdiction 
where her promise would be lawful, provided the 
paper should subsequently be used with such 4 
jurisdiction. Otherwise she must have intended to 





aid in imposing upon someone, which will not be 
presumed, but must be proved. As the note was 
made payable in Illinois, was delivered by Mrs. 
Chapman with leave to negotiate it any where and 
it was actually negotiated and had its first incep- 
tion in that State, the mere fact that it was writtem 
in another State where she had a temporary resi- 
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‘dence only, and where she knew it could not be 


enforced, and hence could not be honestly used, did 
not make it a contract of that State nor prevent it 
from becoming a contract of the State within which 
she promised to pay it. I think it was an Illinois 
contract, and should be governed by the laws of 
that State. For these reasons I dissent from the 
conclusion reached by the majority of the court, 
and record my vote in favor of affirming the judg- 
ment appealed from. 

Parker, Ch. J.; Gray, O’Brien and Martin, 
JJ., concur with Haicut, J.; BARTLETT, J., concurs 
with VANN, J. 

Judgment reversed, etc. 

——-— 
SHAKESPEARE’S LAW. 





The correctness of Shakespeare’s law has been 
asubject of endless discussion since the day when 
Lord Campbell’s essay was given to the world. 





| 
| 
| 


| ignorance — his share of Teutonic humor. 


| venture to assert was shared by Shakespeare, who 


was probably satisfied with its accuracy on the 
coasts of Bohemia and the stage of the theatre 
frequented by the lord chamberlain, his servants. 
We have no desire to impose on our readers, how- 
ever, and lay before them the statement of “the 


| distinguished German jurist Pietscher,”— stat nom- 


inis doctissimt umbra to us—who says: “I believe 
that I dare assert that at that time in Venice the 
consideration that a contract against morals was 
void was not yet recognized or regarded as a 
valid plea.” Peace to the shade of the learned 
Pietscher! He probably had, or has — such is our 
But did 


| any of the learned critics ever pause from investi- 
gating the law of Venice “at that time” to think 
| how much more dramatic the scene is as Shakes- 


peare has given it to us? How the interest is main- 


| tained and the characters of the actors developed, 


Nor does the question seem to have lost interest | 
at the present time, if we may judge from the fact | 
that three able volumes which were reviewed in| 


the columns of Law Notes, have lately appeared 
treating this matter. 
been said. In a recent Chicago case, counsel di- 
rected the court’s attention to Portia’s 


Yet apparently all has not) 


“ famous 


judgment that made waste paper of Shylock’s | 


bond,” and declared that Shakespeare had in mind, 
when he wrote it, the principle that a guarantor’s 
liability cannot be extended by implication. 
Waterman, in deciding the case, declared that Por- 


of Shylock’s bond. On the contrary, it converted | 


it into an instrument by which the hapless Jew 
was robbed; nor have we understood that Portia’s 
judgment was or is law in this or any other coun- 
try.” It does not seem that the accuracy of the 
great dramatist’s law is a matter of much import- 
ance to any but benighted advocates of the Bacon- 
ian authorship of Shakespeare, yet on the facts of 
the case, after looking over two or three articles 
on this very point, we are inclined to agree with 
Judge Waterman. Portia’s law must, if accurate 
at any time, have been accurate at some uncertain 
time in the history of Venice or in the England of 
Queen Elizabeth. Now, as we understand the de- 
cision, the gist of the judgment in Shylock v. 
Antonio was that the bond for a pound of flesh 
Was a valid instrument and gave the plaintiff a 
tight to exact the forfeiture; yet, if he exacted the 
forfeiture, he was guilty of murder. Assuredly this 
was not the English law, for. by that law the condi- 
tion was void, whether it exacted a penalty or 
commanded an act, involving a crime. Whether it 
was law at some indefinite time in Venice we boldly 
confess our ignorance—an ignorance which we 


ae 


Judge | 


as Portia’s eloquence proceeds now in favor of one 
party, now in favor of the other, and ends with the 
Jew completely entagled in the snare of his own 
devising? — Law Notes. 

a 

DOG vs. CAT. 


At Bridgeport, Conn., a case involving the right 
of a dog to chase a cat without being shot by the 
owner of the cat is now in progress, and it looks 
now as if it might equal the record of the famous 
Missouri calf case in which the litigation over a 


| $7.00 calf extended over many years until it had 
tia’s judgment “ did anything but make waste paper | 


| 





worn a very smooth path between the home of the 
litigants and the Supreme Court and then back 
again, the costs and attorney’s fees amounting to 
something over $10,000, to say nothing of the losses 
of the two farmers in wasted time and energy. 

The Bridgeport Post reports the last phase of 
this now famous dog and cat case as follows: 

Judge Howard B. Scott decides that a man must 
not shoot a dog when it is after a cat unless the 
dog is in some act of grabbing the feline. 

The decision was handed down to-day in the Civil 
Common Pleas Court and it is rendered in the now 
famous case of Ford against Glennon. 

Having reached this conclusion Judge Scott finds 
that Policeman Glennon is liable for value of the 
dog, and after considering the evidence on this 
point the court assesses this value at $100. Judg- 
ment is accordingly rendered for that amount with 
costs. 

In all probability the Supreme Court will have 
another interview with the case, as the defendant 
will hardly be satisfied with the ruling of the lower 
court. 

The action originally was brought by Thomas J. 
Ford against Policeman Bernard H. Glennon to 
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recover $250, which it was claimed was the value 
of the dog, a large St. Bernard. 

The dog was out one day with Mr. Ford’s six- 
year-old daughter. As it passed Officer Glennon’s 
door the animal saw the pet cat of the Glennon 
family basking in the sun. 
it made for the cat and rudely disturbed its repose, 
which was just what a dog would do, as Kipling 
would say. 

The cat beat a retreat to the window sill. Mrs. 
Glennon came out and screamed. Thinking its 
position not quite safe pussy made for a big tree 
in front of the house, the dog after it. It was a 
great race and the cat reached a place of safety by 
about the hair on its tail. 

Just then Officer Glennon came along and saw 
the dog standing with its feet up against the tree 
and pussy’s tail a few inches from the terrible jaws. 
He banged away and the dog fell dead. 

The case went to court and Judge Howard J. 
Curtis decided that pussy had rights which Towser 


was bound to respect and that pussy’s owner had | 


the right to kill and slay when he thought pussy in 
danger. 

The plaintiff, a great dog man, was not satisfied, 
and he took the case to the Supreme Court. That 
august tribunal decided that the lower court erred 
in interpreting the law. There must be no killing 
of the dog unless the situation is so dangerous that 
no other resource is left. The dog might have actu- 
ally mangled the cat, but even then the cat’s owner 
has no right to shoot. The cat’s owner must 
seek redress in a civil action. 

With the Supreme Court ruling before him Judge 
Scott heard the case last week and he promptly 
hands down the finding as above. 


The case aroused great interest all over the coun- | 


try. 
and it was being posted in the law journals; old 
ladies with cat leanings thought Judge Curtis just 
right, young ladies with pug proclivities wrote let- 
ters denouncing it. And now it will no doubt make 
the rounds again, this time to the satisfaction of the 
people with pet puppies, to the disgruntlement of 


friends of the back fence musicians.—Law Students’ | 


Helper. 
——_——_ ¢—_—_ 

WORLD'S FAIR WORK IN EASTERN STATES. 

A party of St. Louis business men are visiting 
the legislatures of New York, New Jersey, Rhode 
Island and Massachusetts to explain the plans and 
purposes of the coming Louisiana Purchase Expo- 
sition. The party is headed by former Governor 
David R. Francis, president of the Exposition; 
Governor A. M. Dockery, of Missouri; Mayor 
Rolla Wells, of St. Louis; ex-Mayor C. P. Wal- 





With a fierce dash | 


It was the subject of much editorial comment | 


—— a 
——= 


bridge, president of Business Men's League of St. 
Louis; George J. Tansey, president of the St. Louis 
Merchants’ Exchange; and will be made up of 
Exposition directors and members of auxiliary 
committees as follows: Corwin H. Spencer, Wil- 
liam H. Thompson, D. M. Houser, C. H. Huttig: 
Adolphus Busch, Seth W. Cobb, George W. Par. 
ker, Charles W. Knapp, Nathan Frank, ex-Govyer- 
nor N. J. Colman, E. C. Simmons, Ray Davis, 
Fred W. Lehman, George M. Wright, chairman 
New York committee; O. L. Whitelaw, chairman 
Vermont committee; Clark H. Sampson, chairman 
Massachusetts committee; L. B. Tebbitts, chair. 
;man New Hampshire committee; Hobart Brins- 
made, chairman Connecticut committee; J. J, 
Wertheimer; Charles S. Brown, chairman New 
Jersey committee; George O. Carpenter. 

The party first vsiited Albany, N. Y., and ap- 
peared before the New York legislature on Febru- 
ary 24. From Albany they went to Trenton, N. J., 
to meet the legis!ature on the following day, thence 
to Providence, R. I., to appear before the legisla- 
| ture on the twenty-sixth, and from there to Boston. 

The delegation met the Massachusetts legislature 
| on the afternoon of February twenty-seventh and 
| attended a dinner at the Algonquin club the same 
| evening, under the auspices of the Boston Com- 
mercial club. The governors of the New England 

States were invited, together with the members 
| of the World’s Fair commissions in each of these 
| States, and other prominent citizens named by the 
| governors. 
| The immense magnitude upon which the World’s 
| Fair, to celebrate the centennial of the Louisiana 
| Purchase, has been planned is not believed to be 
| fully understood in the east, and it was the mission 





| of this representative delegation to answer ques- 
tions and correct any false impressions that may 
, exist. The Louisiana Purchase Exposition will be 
twice as large as the Columbian Exposition at 
Chicago, not only in extent of buildings and 
grounds, but in its exhibits and other features. 
Provision has been made in the 1,200 acres com- 
prised in the Exposition area for more than 200 
acres of floor space. Nearly $1,000,000 worth of 
| buildings, the Washington University group, are in 
process of construction, some of them about fin- 
ished. The construction of one of the largest of 
exhibit buildings is about to begin and will be 
completed October first. Other contracts will pro- 


vide for the completion of all important buildings 
The total cost of the Exposition is 
estimated at $30,000,000 to $40,000,000, of which 
more than $20,000,000 is now in sight without fur- 
| ther effort on the part of the Exposition authorities 
and without any bond issue by the Exposition. 
‘Every country of the world will be represented at 


this year. 
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the Te cshinn, cane all of hee oficially. The 
manufacturers and jobbers in eastern cities best | 
appreciate the wonderful possibilities of the grow- 
ing markets of the west and southwest and the | 
necessity for a large representation, particularly of | 
the manufacturing interests, under State auspices | 
at the coming Exposition. Their presence at the | 
World’s Fair will not only place them in touch 
with the people of the middle west and south, but 
their goods will thus be displayed before buyers | 
from all parts of the world. 


| 
| 
| 
| 
| 


| 
—_$—_———— | 
“THE POET’S DREAM.” 
y “ DEERMONT.” 
A poet there lived, and he dreamed of fame, 
In his darkling, lonesome den; 
He dreamed of Parnassus, he dreamed that his | 
name 
Would there be crowned by his toil — but when, 
And oh, what a shame, what a shame! 


A poet lived once, what visions he saw 
Away from the noisy throng, 

His thoughts were inspired, and melody, ah, 
Notes of angels and cherubim song 

Will they listen? but oh, how long! 


The poet he sang, and the sounding spheres 
Rebounded the harmony, 

But the music divine missed mbrtal ears; 
It fell, celestian symphony, 

On the cold, cold earth — ah, the tears! 


The poet he pined in his darkling den 

_ And he wailed to the wailing wind, 

And the mournful blasts whined mournfuller then, 
They told the world of its latest sin, 

But they spoke to the ears of men! 


The poet, he died, and his soul is in peace, 
He sings with the heavenly choir, 

But the mournful blasts, do they ever cease? 
Sometimes, sometimes, but they never tire; 

Yet, poet, dream thou in peace. 


> 


FAVORABLE REPORT ON THE ANTI-HUN 
BILL. 





Just as we go to press, information reaches us 
from the legislature that Mr. Blackwell’s bill to legis- 
late Marcus T. Hun, Appellate Division Reporter, 
out of office, has been ordered favorably reported by 
the Codes Committee of the Assembly, by a decisive 
vote. The bill has been very thoroughly ventilated | 


| ture to support it. 


court laid some stress, 


| reform, stands an excellent dunes of becoming a 
law at this session. Though the day of final adjourn- 
| ment is only a month away, Mr. Blackwell expresses 
| extreme confidence that the bill will pass both houses 
| and be signed by the governor. THe ALBANY Law 


| JouRNAL has heretofore gone on record in favor of 


this bill, and again urges the members of the legisla- 
The bill will effect a real reform, 
and will save the State and the legal profession a 


| very large amount, in the aggregate. 


—_———-—_—— 
Rotes of Cases. 


Railroad Employe— Assumption of Risk by 
Fellow Employe.—In the decision of the United 


| States Circuit Court of Appeals, Second Circuit, in 


Lindsay v. N. Y., N. H. & H. R. R. (December, 


| 1901, 112 Fed., 384), the rules regulating assumption 


of risk by employes in general, and railroad em- 
ployes in particular, are formulated in the opinion 
of the court, by Judge Lacombe, as follows: “ The 
employe has a right to assume that the employer 
will use reasonable care to secure him a safe place 
to work in; he may rely on this assumption, sub- 
ject, however, to the exception that, where there 
exists a defect known to him, or plainly observable 
by him, he cannot recover for an injury caused by 
such defect if he continues to work where it exists 
(Railway Co. v. Archibald, 170 U. S., 665). Where 
there is reasonable ground for difference of opinion 
as to whether the defect was ‘ plainly observable by 
him’ the jury should decide; but when it is plainly 
thus observable, the court will dispose of the case 
by direction of a verdict.”’ In that case it was held, 
as matter of law, that a brakeman had assumed the 
risk of danger, where it appeared that, while work- 
yard of the de- 
fendant, he stepped or slipped into a sluiceway, or 
drain, that ran under and across the tracks of the 


ing during the night in a railroad 


defendant railroad, which was open and uncovered 
and lay directly in his path, in the discharge of his 


duty. The plaintiff had been continuously em- 


| ployed in the railroad yard in question for more 


than nine months previous to the happening of the 
injury, and the drain into which he slipped, to- 
gether with one hundred and eighteen other similar 
drains, had plainly existed in the yard during such 
period. A further significant fact, upon which the 
is shown in the following 
language from the opinion: 

“If the plaintiff’s sole opportunity of observation 
had been in the obscurity of night, he might have 
worked there a long time without observing them. 
But when it appears that during the months of 
April, May and June, and the first week in July, he 





in committee, and despite the peculiar tactics and the | was moving back and forth over these open and 
specious pleas of the opposition to this much-needed | projecting drains every day from daybreak until 
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7 A. M., he must be held chargeable with knowledge 
of their existence, and of whatever risk to one using 
the pathway their appearance would indicate even 
to the casual observer.” 

In contrast on the facts with the case, cited, yet 
consistent with it in principle and illustrating the 
legal distinctions therein laid down, is the decision 
of the Appellate Court of Indiana, in Pittsburgh, 
etc., Railway v. Parish (January, 1902, 62 N. E., 
514). It was therein held that the danger from 
limbs of a tree which a railroad company permitted 
to hang over a side track of its road, which 
branches were above the top of an ordinary box 
freight car, but still were so low that they might 
come in contact with employes engaged in their 
duties on the tops of cars, was not a risk incident 
to the service which an employe necessarily as- 
sumed when he entered the service. The court said 
in part: 

“The obstruction here complained of is not one 
that was erected and: maintained and necessary for 
use in the operation of the road. It is a familiar 
rule that by the contract of service an employe 
assumes such risks as are naturally incident to the 
particular service. And he assumes the risk of in- 
jury from such dangerous obstructions as are 
known to him in fact, or which ordinary care on 
his part would discover (Pennsylvania Co. v. 
Ebaugh, 152 Ind., 531, 53 N. E. 763; Railroad Co. 
v. Ray, 152 Ind., 392, 51 N. E., 920.) And he as- 
sumes the risk of injury from dangerous obstruc- 
tions which, by reason of their open and obvious 
character, in and of themselves give him notice. 
The jury answered that decedent did not know of 
the obstruction, nor did he have reasonable oppor- 
tunity to know of it. The theory of the trial court 


was that the nature of the obstruction was such that | 


the jury should determine from all the facts and cir- 
cumstances proven whether decedent had actual 
notice or knowledge of its existence, or had reason- 
able opportunity to know of it, and that, if he did 
not, the risk was not assumed. Upon this theory 
the court correctly instructed the jury. Appellant’s 
counsel seem to proceed upon the theory that the 
obstruction was of such a character than an em- 
ploye was necessarily bound to know of its exist- 
ence, and that the answers of the jury upon the 
question of notice or knowledge must be ignored. 
But whether such an obstruction as that in question 
is an open and obvious defect, and the danger 
therefrom obvious and apparent, were questions of 
fact for the jury. Decedent had been in the employ 
of appellant as conductor over this line of road 
from 1891 to September, 1895, and from that time 
until May 31, 1808, he had made no trip over the 
line. The record does. not show that during the 
time prior to September, 1895, he knew of, or had 





—_= 


any opportunity to know of, this obstruction, if in 
fact it then existed. Moreover, the question here 
would be whether decedent knew of the obstruction 
when injured, rather than as to his knowledge at 
some prior time (see City of Bluffton vy, McAfee, 
23 Ind. App., 112, 53 N. E., 1058). The jury 
answered that from May 31 to July 21, 1898, de. 
cedent made forty-six trips, and that during this 
time he passed over the side track seven or more 
times. They also answered that these branches, in 
so far as they constituted any obstruction to the 
side track, were not at all times an open, apparent 
and obvious obstruction to a person passing the 
same on the side track on the outside of a train, 
The overhanging limbs constituted an obstruction 
over the side track only. The branches were above 
the top of an ordinary box freight car. Decedent 
may have passed over the side track a number of 
times in the performance of his duties as a con- 
ductor, and yet never have seen the overhanging 
branches. And he may have seen the tree and its 
branches while passing along on the main track, 
and yet the danger from them would not necessarily 
have been apparent. It was not an obstruction 
always dangerous to employes passing over the 
switch, but was dangerous only to a person on top 
of a car; and, unless the tree and its branches were 
seen with reference to a car, their dangerous char- 
acter might not be apparent. So that knowledge 
of the existence of the tree and its branches, and 
knowledge of the danger from them, are not neces- 
sarily one and the same. It was admitted that he 
had been given no actual notice of the obstruction. 
There is nothing in the record to show that he was 
ever at any time in a position where he must neces- 
sarily have seen the obstruction (see Fonda v. Rail- 
way Co., 71 Minn., 438, 74 N. W., 166, 70 Am. St. 
Rep., 341). When all the evidence in the case is 
considered, it must be concluded that whether de- 
cedent assumed the risk, or was charged with notice 
of the danger to which he was exposed, was a ques- 
tion for the jury (see Kelleher v. Railroad Co., 8 
Wis., 584, 50 N. W., 942; Sweet v. Railroad Co., 87 
Mich., 5590, 49 N. W., 882; George v. Clark, 9 
C. C. A., 374, 85 Fed., 608; Pidcock v. Railway Co, 
5 Utah, 612, 19 Pac., 191, 1 L. R. A., 131; Railroad 
Co. v. Irwin, 37 Kan., 701, 16 Pac., 146, 1 Am. St 
Rep., 266; Johnston v. Railway Co., 23 Or., 94, 3! 
Pac., 283; Boss v. Railroad Co., 2 N. D., 128, 
N. W., 655, 33 Am. St. Rep., 756; Hulehan v. Rail- 
road Co., 68 Wis., 520, 32 N. W., 529; Fitzgerald v. 
Railroad Co., Sup., 34 N. Y. Supp., 824; Keist v. 
Railway Co., 110 Iowa, 32, 81 N. W., 181.) ”—New 
York Law Journal. 


Contracts — Public Policy — Waiver of Illegality 
— Estoppel—In Reed v. Johnson, decided by the 
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Supreme Court of Washington in December, I901 
(@7 Pac., 381), it was held that a contract whereby 
plaintiffs agreed to convey a one-half interest in cer- 
tain land to defendant in consideration of his efforts 
to procure the location of a depot by a railroad cor- 
poration on the land was against public policy and 





‘yoid, where prior to its execution defendant had 


an agreement with certain officers of the railroad 
corporation by which each of them was to receive 
one-fourth of the proceeds of whatever lots were so 
conveyed to defendant, because tending to induce 
the officers of the corporation to disregard their 
duties toward it. 

It was further held that a party to a contract void 
as against public policy cannot waive its illegality 
bya failure to specially plead the defense or other- 
wise, but, whenever the same is made to appear, it 
becomes the duty of the court to refuse to en- 
force it. 

It was also decided that validity cannot be given 
to an illegal contract through any principle of 
estoppel. The court said in part: 

In the case of Bestor v. Wathen (60 IIl., 138), a 
contract was involved which was similar to the one 
here under consideration. The construction firm 
that was building the railroad, together with the 
president of the railroad company and another of 
its directors, and also its construction agent, en- 
tered into a contract with the owners of 160 acres 
of land situated where the road then in process of 
construction was expected to cross the Illinois Cen- 
tral Railroad, by the terms of which the owners 
agreed to sell the first-named parties an interest in 
the land. No money was to be paid by the pur- 
chasers, but the land was to be laid out into town 
lots and sold. The first proceeds of the same, to 
the amount of $4,800, were to be retained by the 
owners, and when this sum was received they were 
to convey to the other parties an undivided half of 
the residue of the land. The only consideration for 
the agreement was that the so-called purchasers 
should “aid, assist and contribute to the building 
up of a town on said land.” Precisely as is sought 
by the cross-bill in this case, the so-called pur- 
chasers in that case brought suit against the owners 
ofthe land, asking for an acount of sales and for 
conveyance of an undivided half of the lots unsold. 
The court refused to enforce the contract and dis- 
missed the bill. The language of the court in dis- 
tussing the principle involved is of great emphasis 
and weight. The necessary space forbids an exten- 
sive quotation from the opinion, but the following 
extract is particularly pertinent: “A court of equity 
will not enforce a contract resting upon such official 
delinquency, or even tending to produce it. Such 
isthe character of the contract before us. If we 
enforce it, we lend the sanction of the court to a 








class of contracts the inevitable tendency of which 
is to make the officers of these powerful corpora- 
tions pervert their trusts to their private gain at the 
price of injury at once to the stockholders and to 
the public. Rendered into plain English, the con- 
tract in this case was a bribe on the part of Wathen 
and Gibson to the president and other officers of 
the railway company, and to the contractors who 
were building the road, of an undivided half of one 
hundred and sixty acres of land, in consideration of 
which the road was to be constructed on a certain 
line and a depot built at a certain point. * * * 
In this particular case no wrong may have been 
done and yet public policy plainly forbids the sanc- 
tion of such contracts because of the great tempta- 
tion they would offer to official faithlessness and 
corruption.” The principle adopted in the above 
case is sustained by the following authorities: 
Fuller v. Dame (18 Pick., 472); Holladay v. Patter- 
son (5 Or., 177); Bliss v. Matteson (52 Barb., 335); 
Berryman. v. Railway Co. (77 Ry., 755); West v. 
Camden (135 U. S., 507, 10 Sup. Ct., 838, 34 L. Ed., 
254); Woodstock Iron Co. v. Richmond & D. Ex- 
tension Co. (129 U. S., 643, 9 Sup. Ct., 402, 32 L. 
Ed., 819). In the last-named case the court said: 
“The business of the extension company was one 
in which the public was interested. Railroads are 
for many purposes public highways. They are con- 
structed for the convenience of the public in the 
transportation of persons and property. In their 
construction without unnecessary length between 
designated points, in their having proper accom- 
modations, and in their charges for transportation, 
the public is directly interested. Corporations, it is 
true, formed for their construction, are private cor- 
porations; but, whilst their directors are required 
to look to the interests of their stockholders, they 
must do so in subordination to and in connection 
with the public interests, which they are equally 
bound to respect and subserve. All arrangements, 
therefore, by which directors or stockholders or 
other persons may acquire gain by inducing those 
corporations to disregard their duties to the public, 
are illegal and lead to unfair dealing, and, thus be- 
ing against public policy, will not be enforced by 
the courts.” It will be noted that the language of 
the above opinion not only applies the rule to 
directors or stockholders, and declares that all 
arrangements by which they may acquire gain by 
inducing these corporations to disregard their 
duties to the public are illegal, but also applies the 
same rule to “other persons;” the words being 
particularly applicable to the claim made in this 
case that Johnson, not being an officer of the rail- 
way company, is entitled to have his contract en- 
forced. Further addressing ourselves to the last- 
named point, we refer to the case of Embrey v. 
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Jemison (131 U. S., 336, 9 Sup. Ct., 776, 33 L. Ed., 
172). The contract involved in that case was a 
wagering contract, and it was held that the broker 
who negotiated between the parties for the purpose 
of entering into the illegal agreement was particeps 
criminis, and could not recover for services ren- 
dered or losses incurred by himself on behalf of 
either in forwarding the transaction. In the case of 
Armstrong v. Toler (11 Wheat., 258, 6 L. Ed., 468), 
the following instruction was given to the jury be- 
low: 
out of, and is connected with, an illegal or immoral 


act, a court of justice will not lend its aid to enforce | 


it; and if the contract be, in fact, only connected 
with the illegal transaction, and growing imme- 
diately out of it, though it be in fact a new contract, 


is is equally tainted by it.” The instruction was 


sustained by the Supreme Court of the United | 


States in an opinion rendered by Mr. Chief Justice 
Marshall. The learned jurist says the law was cor- 
rectly stated by the trial court. To the same effect 
are the following cases: Barton v. Road Co. (17 
Barb., 397); Deans v. McLendon (30 Miss., 343); 
Howell v. Fountain (Ga., 46 Am. Dec., 


Leckey (30 Ala., 591); Buck v. Albee (26 Vt., 184, 
62 Am. Dec., 564); Bartle v. Coleman (4 Pet., 184, 
7 L. Ed., 825); 15 Am. & Eng. Enc. Law (2d ed.), 
902. 

It cannot be successfully urged that appellants 
have waived objection to the illegality of this con- 
tract by not specially pleading the same. The non- 
enforcement of illegal contracts is a matter of com- 
mon public interest, and a party to such a contract 
cannot waive his right to set up the defense of 
illegality in an action thereon by the other party. 
It is not necessary to specially plead the defense of 
illegality, but, when the same is made to appear to 
the court at any stage of the case, it becomes the 
duty of the court to refuse to entertain the action. 
The above statements of the law are sustained by 
the following cases: Oscanyon v. Arms Co. (103 
U. S., 261, 26 L. Ed., 539); Coppell v. Hall (7 Wall., 
542, 19 L. Ed., 244); Cardoze v. Swift (113 Mass., 
250); Wilde v. Wilde (37 Neb., 891, 56 N. W., 724); 


Sheldon v. Pruessner (52 Kan., 579, 35 Pac., 201, 22 | 
L. R. A., 709); Craig v. Missouri (4 Pet., 410, 7 | 


L. Ed., 903); Johnson v. Hulings (Pa., 49 Am. 
Rep., 131); Wight v. Rindskopf (43 Wis., 344); 
Kreamer v. Earl (91 Cal., 112, 27 Pac., 735); Mor- 


“That where the contract grows immediately | 


415); | 
Branch v. Haas (C. C., 16 Fed., 53); Gunter v. | 


Se ———_ 
——S 


with respondents under the contract. Validity can. 
not be given to an illegal contract through any prin- 
| ciple of estoppel (1 Warv. Vend., p. 162, see. 4 
| Durkee v. People, 155: lll, 354, 40 N. E., 626, Pr 
| Am. St. Rep., 340; Brown v. Bank, 137 Ind., 655, 
| 37 N. E., 158, 24 L. R. A., 206; Pullman's Palace 
| Car Co. vy. Central Transp. Co., 171 U. S., 138 
| Sup. Ct., 808, 43 L. Ed., 108). While one is not 
| estopped to raise the illegality of a contract, yet he 
is not entitled to recover for losses thereunder. 


coenstiliabtigtilin 
Legal Rotes. 


Assemblyman Landon’s bill to tax posters one 
| cent for every two square feet of surface, has been 
| amended by the insertion of a clause to exempt 
| the ordinary business signs on an express or deliy- 





| ery wagon, or moving van or vehicle where such 
| signs usually appear. The bill comes from the 
| State commission on historic and scenic places, 
| and is merely designed to tax off the streets, rocks, 
| buildings and other public places the big, unsightly 
land often disgusting posters, paintings and adver- 
tisements of all kinds that so mar not only the 
landscapes of New York, but of the whole country, 

Buffalo has established in the courts the right 
of a municipality to regulate the size and character 
of these posters, and the recent Appellate Division 
decision in favor of the city is used here at Albany 
to give warrant for this attempt of the State to 
get rid of sights that offend the eye and the good 
taste of the citizens. 


Unseemly noises and dis- 
turbances are now suppressed by law, and the ad- 
vocates of the bill insist that the eye has as much 
right to be protected from annoyance as the ear. 
The proposed new law is modeled on similar stat- 
utes now in force in France and Belgium. 


In an article on “ The Oligarchy of the Senate,” 
which he contributes to the February number of 
the North American Review, Mr. A. Maurice Low 
argues that the senate has gradually taken to itself 
powers which the framers of the constitution never 
,intended that branch of the national legislature to 
exercise. Through an abuse of its right to amend 
bills originating in the house of representatives, 
the senate has virtually assumed the control of the 
| appropriating power, which was intended to be the 
| exclusive prerogative of the house. It is the sen- 
| ate, Mr. Low avers, which dominates legislation, 


rill v. Nightingale (93 Cal., 452, 28 Pac., 1068, 27 the house having been in effect reduced to a negli- 
Am.. St. Rep., 207); Schmidt v. Barker (La., 87) gible quantity. Even the president may be made 
Am. Dec., 527); Claflin v. Credit System Co. (Mass., | on occasion to feel its power, as when it rejects 4 
43 N. E., 293, 52 Am. St. Rep., 528); Richardson v. | presidential nomination simply out of regard to se 
Buhl (77Mich., 632, 43 N. W., 102, 6 L. R. A., 457). | obligations of the so-called “ senatorial courtesies. 
The appellants are not estopped to raise the illegal- | It is notorious, too, says Mr. Low, that the power 
ity of the contract because of their course of dealing | of the senate centers in the hands of the half-dozen 
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97 
or so senators who are at the head of the important | (109. Federal Reporter, 369), has so held. The 


committees, these men being to all intents and pur- | court points out that it is the duty of the operator 
poses the senate of the United States. Mr. Low | to send messages; that the message in question 
triticises strenuously the proneness of the senate | was sent in the usual manner over the company’s 
to interfere in the conduct of our foreign relations. | line and through its regular agents; and that there- 
He says: fore the act of the operator, although criminal and 
“ As showing the assumption of the senate, notice unauthorized by the company, was within the ap- 
the remarkable change made in the wording of a/ parent scope of his employment, and, if genuine, 
recent treaty. Last year the senate ratified a treaty | would have been within his actual authority. The 
with Great Britain (The Tenure and Disposition of company is therefore liable. 

Real and Personal Property), providing for the 
disposition of real estate and giving any British 
colony the right to adhere to the convention on 
notice from the British ambassador at Washington 
tothe secretary of state; and, similarly, any posses- 
sions of the United States beyond the seas were 
to be included in the compact upon notice ‘ being 
given by the representative of the United States at One who beat a horse in violation of the statute 
London, by direction of the president.’ The senate for prevention to cruelty to animals is held in 
amended this to read ‘by direction of the treaty- Osborne v. Van Dyke ([lowa] 54 L. R. A. 367), 
making power of the United States.’ Thus, by the _ not to be able to escape liability for an injury 
addition of a few words, the senate assumed to) caused by a blow falling on a bystander, on the 
itself the right to conduct foreign relations, an 
assumption for which no warrant can be found in 
the Constitution.” 








It has been announced at the White House that 
the president has decided to appoint James P. 
Platt, son of Senator Platt, of Connecticut, to be 
United States district judge for the district of Con- 
necticut, in place of William K. Townsend, pro- 
moted to be circuit judge. 


ground that he used reasonable care to avoid the 
accident, which was caused by the shying of the 
horse and the slipping of his own foot, and that 


ee h It of hi t s not anticipated. 
It has been held by the Supreme Court of Illinois, SND FRY OF, FR: Se: OD le Se 


inthe case of Deen v. Bloomer (61 Northeastern, 
131), that a discharge in bankruptcy does not dis- 


Little, Brown & Co. will publish at once a new 
edition of “ Washburn on Real Property,” and “A 





‘charge the liability of a divorced husband to pay | Treatise on Guaranty Insurance,” by Thomas Gold 


alimony, since alimony is not a debt owing from | Frost, of New York. 
the husband to the wife, but an obligation to sup- 


sort the wife which is imposed by public policy. In the case of Wood v. Gas Co. (61 Northeastern 


Reporter, 674), the Supreme Court of Indiana holds 

The appointment of a commission to inquire into | that a natural gas company which has been per- 
the expediency of amending the statutes relating to | mitted by the city to lay its mains in the streets 
the criminal procedure and the punishment of crime | for the purpose of furnishing the citizens with 
and to suggest legislation thereon, is authorized | natural gas, is bound to furnish it to every citizen 
by a bill introduced in the New York legislature | who makes application therefor and complies with 
by Assemblyman Rogers. The governor is to ap-| the reasonable regulations of the company, and 
point the commission, which is to consist of three that the failure of its supply of natural gas is not 
district attorneys, the superintendent of State pris- | a sufficient legal reason for this refusal to supply 





ons and the general superintendent of the Elmira 
Reformatory. They are to examine into the sys- | 
tem of criminal procedure in this and other States | 
and to suggest such changes as they deem advisable | 
inthe statutes of the State. The commission may | 
employ stenographers and a clerk, and their report 
isto be presented to the legislature on or before | 
January 15, 1903. 


A telegraph company is liable to a bank for a 
loss occasioned to the latter by its payment of 
money on a message purporting to have been sent 
by another bank, but which was in fact forged by) 
am operator of the telegraph company. The Cir- | 
cuit Court of Appeals for the Ninth Circuit, in the | 
case of Pacific Postal Tel. Co. v. Bank of Palo Alto! 


XUM 


new customers. The court says that the company’s 
powers were granted in consideration for its en- 
gagement to bring to the community a public bene- 
fit, and that if the beneficial agency shall fall short 
it can make no difference in the right of all to 


participate in it on equal terms. 


In the case of Newark v. Board of Taxation (49 
Atlantic Reporter, 525), the Supreme Court of New 
Jersey has considered the question of whether a 
street railroad company has such an interest in the 
soil of the highways over which it passes as is 
taxable as real estate. After reviewing similar 
cases from a number of States, the court decides 
that the railroad has such an interest for the pur- 
pose of taxation. The court holds that the rail- 
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road, by its charter, is given the exclusive right to 
use certain parts of the highway, and has laid in 
the soil the foundations for its tracks, and has 
planted its poles and uses the ground to the exclu- 
sion of any other person who might desire to 
occupy the same. The company has a grant of 
part of the public estate for its own permanent, 
exclusive use, and this is an interest in real estate. 


The question whether or not a boy ten years old 
is guilty of negligence contributing to his injury 
is held in Roberts v. Spokane Street R. Co. 
{[Wash.], 54 L. R. A. 184), to be for the jury, 
where at a street crossing he attempts to ride a 
bicycle across street railway tracks, and in so doing 
passes behind one car and comes immediately in 
front of another approaching from the opposite 
direction, which, because of its defective condition, 
cannot be stopped in time to avoid collision with 
‘him. 


Ocean-going tugboats are held in Northwestern 
Lumber Co. v. Chehalis County ({[Wash.], 54 L. R. 
A. 212), not to be exempt from taxation by the 
State in whose waters they are exclusively em- 
ployed, by the fact that they are registered and 
taxed at a port in another State where their owner 
is domiciled. 


The killing by a deputy sheriff of a person under 
the mistaken* belief that he is one for whose arrest 
on a charge of felony he has a warrant, and that 
the killing is necessary to prevent his escape, is 
held in Johnson v. Williams ([Ky.], 54 L. R. A. 
* 220), to render the sheriff liable on his bond, where 
the statute provides that he shall be liable on his 
bond for any misconduct or default of his deputies. 


Officials in charge of the financial affairs of the 
county are held in Daniel v. Putnam County ([Ga.], 
54 L. R. A. 292), to have no authority to purchase 
vaccine matter and to make the cost of the same 
a charge against the county. 


The existence of a law imposing upon a son the 
duty of supporting his father in case the latter be- 
comes unable to support himself is held in Life 
Insurance Clearing Co. v. O’Neill ({C. C. A. 3d C.], 
54 L. R. A. 225), to give the son no insurable inter- 
est in the father’s life, in the absence of any expen- 
ditures, past or prospective, towards such support. 
With this case is a note reviewing the authorities 
as to insurable interest in life of parent or child 
or other relative by blood. An assignment of a 
policy upon a person’s own life to another having 
no insurable interest is held in Chamberlain v. But- 
ler ({Neb.], 54 L. R. A. 338), to be lawful if done 
in good faith, and not by way of cover for a wager 
policy. 








A municipal corporation owning land on a 
navigable lake and its non-navigable outlet js held 
in New Whatcom v. Fairhaven Land Co. ([ Wash}, 
54 L. R. A. 190), to have no right to appropriate 
the waters of the lake for a municipal water supply, 
even under permission of the State, to the injury 
of a riparian owner whose rights vested before the 
adoption of the State Constitution, which asserted 
ownership in the State of the beds of all navigable 
lakes, but provided that it should not debar any 
person from asserting his claim to vested rights, 


Injury to a passenger caused by the overturning 
of a car is held in Southern Pacific Co. v. Tarin 
([C. C. A. 5th C.], 54 L. R. A. 240), to render a 
railroad company liable where it leaves her in the 
car without warning because she cannot understand 
the language in which other passengers are warned, 
after the engine has been overturned by a washout, 
and water is running along the track in such a way 
as to undermine one side of it and render the over- 
turning of the car probable. 


A party to a contract who has received and re- 
tained the benefits of a substantial partial perform- 
ance by the other party is held in Kauffman y. 
Raeder ([{C. C. A. 8th C.], 54 L. R. A. 247), to have 
no right to rescind the contract because of the 
breach of complete performance by the other party, 
but he is hgld to be limited to compensation there-. 
for in damages. 


Every criminal trial upon a capital charge pre- 
sents prominently the dramatic element. Its 
personalities stand out distinctly upon the inclosed 
stage of the court-room. There is the represtnta- 
tive of the Accusing People, aggressive, relentless; 
there is the accused, with his bodyguard of legal 
defenders, stubbornly resisting every advance of 
the prosecution; there is the long procession of 
witnesses, willing or reluctant, tragic or comic— 
for comedy is never wanting in these issues of life 
and death; there are the attentive, inscrutable 
twelve good men and true; there is the black-robed 
judge, stern and dignified of mien, checking the 
disputants in the duel. But perhaps no more im- 
pressive spectacle of its kind was ever presented 
than the calm recital of-deliberate murder uttered 
during the progress this week of the trial of Pat- 
rick. The confession of the valet Jones had about 
its monotonous, even. delivery a fascination of 
unique horror. The witness droned out his tale as 
if it were either a narrative learned by rote, or the 
account of a monstrous deed whose memory had 
become so absorbed into his very being as to pro- 
duce no shock in its recall. Innocent or guilty, 


the prisoner at the bar ceased during that scene to 
be the central figure— N. Y. “Mail and Express. 
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Be Astorney- -Gaihersl Wayac: MncVeech ‘bas | a pay The governments a Europe protect their 


changed his views as to the propriety and desirabil- | subjects in this way, and we are belated in copying 


ity of sending special envoys to represent this coun- | their good example. 
try at coronations and similar monarchial func- | 





tions. “ The more I reflect upon it,” he writes, | | Is insanity a defense to an action to recover dam- 
“the more clear it seems to me that it is alike | ages for a wrong independent of contract? Stu- 
undesirable and undignified in us, whose fathers | dents of law will think it strange that this question 
fought seven years to be rid of kings and crowns, | Was not settled at a very early period of the history 
to send persons to pay homage to a gentleman of England, but the Supreme Court of New 
who calls himself a king, and who is putting on his Zealand in the recent case of Donaghy v. Brennan 
head what he calls a crown.’ (19 New Zealand Law Rep. 289), could find nothing 
| precisely in point in any reported decision of the 
English courts. The action was to recover dam- 
| ages for assaulting the plaintiff by shooting him 
with a gun. The defense was that, at the time of 
the commission of the act, the defendant was a 
lunatic and of unsound mind, and by reason of his 
mental disease, unconscious of, and wholly unable 
to understand, the nature and consequences of the 
act which he was doing. At the trial, the judge 
| directed the jury that before finding the defendant 
a lunatic they must be satisfied that he was laboring 
under a disease of the mind to such an extent as 
‘to render him incapable of understanding the nature 
The principle of the bill introduced by Assembly- | and quality of the act and of knowing that it was 
man Landon in the legislature at Albany for the wrong. The jury found that the defendant was a 
purpose of imposing a tax on posters is just and | lunatic and of unsound mind at the time of the 
deserves to be recognized in legislation. The bill | assault, and assessed the damages at £750. The 
levies a tax of one cent for every two square feet | defendant moved for judgment on the finding of _ 
of surface of every poster displayed in public, ex- | the jury, and it was argued on his behalf that the 
cept those placed upon lands or structures indicat- injury done to the plaintiff could not be distin- 
ing the business conducted thereon or therein, and | guished from an unavoidable accident, and that in 
excepting also legal notices. The proposed amount a case of doubtful principle reference might be 
of the tax and the disposition of the moneys col- | made to the Roman law, by which in an action for 
lected under it may be modified in the legislature, |a tort the defendant would only be liable if he was 
but there ought to be no doubt as to the necessity | in the exercise of reason and could distinguish be- 
ofa measure like this. The American Scenic and | tween right and wrong, and that the real cause of 
Preservation Society has been largely instrumental | the injury was the defendant’s insanity, which dis- 
in introducing the bill, but public opinion is be- | abled him from controlling his impulse to commit 
hind them. A ride on a street car through many violence. The argument for the plaintiff was 
ofthe streets of the city, or upon any steam rail- | mainly founded on the American decisions. These 
Way in the State, will picture as strong an argu-/| are summed up in Williams v. Hays (42 Amer. St. 
ment for the bill as can be easily put into words. | Rep. 743), where it is said by Earl, J.: “ The gen- 
There is a special reason, however, for legislation | eral rule is that an insane person is just as responsi- 
i this kind to protect the underground tunnel ble for his torts as a sane person, and the rule ap- 
from defacement. This the proposed bill will | plies to all torts, except, perhaps, those in which 
¢fectually do, and the public interest therein is malice and, therefore, intention, actual or implied, 
80 Obvious that there is not likely to be serious is a necessary ingredient, like libel, slander, or ma- 
Opposition. Those who use the tunnel for advertis- | licious prosecution.” The plaintiff’s counsel also 
ing purposes will be compelled to pay reasonably cited the following passage in the English case of 
for the privilege, and the revenue therefrom will Weaver v. Ward (Hobart, 134): “If a lunatic kill a 
bea corresponding relief to the householder and man or the like, this is no felony, because felony 
the farmer from direct taxes. The law will protect | must be done animo felonico, yet in trespass, which 
the interests of the advertiser as well as the public; | tends only to give damages according to hurt or 
there is a fine for its violation as well as for every | loss, it is not so, and, therefore, if a lunatic hurt a 
Mutilation of a poster duly stamped. It is hardly man, he shall be answerable in trespass, and, there- 
Necessary to justify in detail the demand for such! fore, no man shall be excused of a trespass except 


Thomas B. Reed says of newspapers: “It must 
be confessed that I know very little about news- 
papers. Probably a good man could not know 
much, unless, indeed, he was a publisher or an edi- 
tor. That the editors and publishers are good men 
actuated by the highest motives, I notice incident- 
ally by the newspapers themselves. I do not 
quarrel with them because they admit it, but I wish 
they would admit it every day. Which reminds 
me to say to you that absolute goodness and dis- 
interestedness can be predicated of no profession 
outside of the law.” 


mh 
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judge, Connolly, J., having decided in favor of the 
plaintiff, the defendant appealed to the Supreme 
Court, and that court (Stout, C. J., and Williams, 
Edward and Martin, JJ.) affirmed the decision 
holding the defendant liable— Solicitors’ Journal. 


The question of the right of a woman to practice 
law in Maryland is settled in the opinion of Chief 
Justice McSherry in the case entitled In re Maddox 
(50 Atlantic Reporter, 487). The court holds that 
the right to practice law is not a natural right, 
inherent in every one, but is dependent upon legis- 
lative authority. He points out that the constitu- 
tion provides that any male citizen of Maryland 
possessing specified qualifications might be ad- 
mitted to practice. The amendment of 1898 changes 
the method of admission, but makes no change 
in the class of persons entitled to admission. Con- 
siderable stress was laid upon the fact that the Code 
declares that the masculine gender includes all 
genders except where such construction would be 
absurd or unreasonable. The court holds, how- 
ever, that since women are not eligible to practice 
law at the common law, and statutes in derogation 
thereof are to be strictly construed, this article of 
the Code cannot be construed to mean an author- 
ization for the admission of women. The court 
further holds that the article of the Code providing 
for the admission of members of the bar of other 
States under certain conditions cannot extend to 
the admission of women who are not members of 


the bar of other States; for when that section pro- | 


vides for the admission of lawyers from other States 
it means such lawyers as are entitled to admission 


under the Maryland law. 


An Iowa young man recently proposed marriage 
to a young woman, but hearing that she had false 
hair, he declined to fulfill his engagement. She 
brought suit against him for breach of promise, 
but was nonsuited on the ground that she had won 
the young man’s affections under false pretenses. 


In the trial of a divorce case in Cuyahoga Com- 
mon Pleas a few days ago one of the witnesses 
was, by reason of his own statements, dismissed by 
Judge Dissette as unworthy of credit. The wife 
was plaintiff in the case charging cruelty. The 
husband filed a cross-petition charging infidelity. 
On the trial an uncle of the defendant testified that 
he had been intimate with the plaintiff. His testi- 
mony was interrupted by the judge with the in- 
quiry, “ Do you expect me to believe that you, a 
friend of the defendant’s, invaded the sanctity of his 
home and that he knows all about it?” “ Yes, 
sir,” was the reply. “I.don’t believe you,” said the 


judge. ‘“ No decent man would tell such a story in Journal. 


| 
| 








any court. Get off the stand.” The decision in the 
case was reserved, but the court said: “If J grant 
a divorce at all, it will go to the woman on the 
grounds of cruelty, and the most extreme cruelty 
practiced by the husband was the attempt to be. 
smirch the character of his wife when he could no 
prove his charges. A man who willfully does this 
ought to be sent to jail for six months and kept o 
bread and water.”— Ohio Law Bulletin. 


Daniel A. Dickinson, former judge of the Su. 
preme Court of Minnesota, died at Duluth, Febry. 
ary 12, 1902, after an illness lasting two years, 


A petition for divorce on very unusual grounds 
has been filed in the case of Hedler v. Hedler. The 
parties reside in Caldwell, this State. The petition 
tells the story, and here it is as filed with the 
chancellor: 

“The petition of Walter B. Hedler, of Caldwell 
in the county of Essex, and State of New Jersey, 
respectfully shows that your petitioner was married 
on June 1, 1895, at Newark, to Evelyn Stansfield, 
his present wife, since which time they have resided 
in Caldwell, N. J.; and your petitioner further 
shows that his said wife Evelyn, previous to her 
marriage, gave performances in the traveling circus 
of Barnum & Bailey of the art of charming and 
hypnotizing venomous snakes. And your petitioner 
further shows that since the marriage of your peti- 
tioner his said wife Evelyn has continuously kept 
and maintained an assortment of venomous snakes 
and reptiles in the house of your petitioner, this 
being done without the consent and permission of 
your petitioner. And your petitioner further shows 
that, on or about the 2d day of December, 1901, 
about eleven o'clock p. m., the said Evelyn S. Hed- 
ler did retire for the night with your petitioner and 
that, after having so retired, the said Evelyn did 
arise, and, going to the receptacle in which were 
housed the venomous snakes and reptiles, did take 
therefrom three snakes and came with them unto 
the couch of your petitioner. And your petitioner 
further shows that, after having toyed with the 
snakes some time, one of them did bite your peti- 
tioner in the left thigh, causing the same to swell 
and occasioning your petitioner excruciating pain 
and necessitating your petitioner's immediate visit 
to Dr. Victor E. Reilly. Your petitioner further 
shows that since his first visit to the physician he 
was under the constant care and supervision of the 
said physician, and your petitioner further shows 
that ever since her marriage she has constantly 
had in their home venomous reptiles, much to the 
discomfort of your petitioner, and your petitioner 
therefore prays that he may be divorced from wife 
for the cause aforesaid.’—New Jersey Law 
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Literary Rotes. 

Lucy M. Thurston, author of “ Mistress Brent,” 
a story of Lord Baltimore’s colony in 1638, has 
been at work on another book, which will be 
brought out by her publishers, Little, Brown & Co,. 
of Boston, this year. Mrs. Thurston is a Baltimore 
woman. She was graduated from the Baltimore 
ghools, and taught history for two or three years. 
Since her marriage her leisure has been devoted to 
the study of history and literature, and she is known 
locally as an authority on those two topics. About 
five years ago her interest was awakened in Mary- 
land colonial history, and, after a prolonged and 
thorough study, used the material for the historical 
romance entitled ‘“ Mistress Brent,” which was 
actually written the mountains of Virginia. 
Those competent to judge state that the story is a 
faithful picture of Maryland’s early history. 


in 


Apropos of the forthcoming centennial of the 
Louisiana Purchase, Sheppard Stevens, author of 
“Tam the King” and “ The Sword of Justice,”’ has 
written “In the Eagle’s Talon,” which Little, | 
Brown & Co. will publish in the spring. Her new | 
book is a romance of the Louisiana Purchase, and 
the principal scenes are laid in the middle west and | 
in Paris. 





| Telegraphy,” Guglielmo Marconi. 





Ch. Grunwald; “ The God of Things,” by Florence 
Brooks Whitehouse, a modern society novel, with 
illustrations by the author; “ The Eagle’s Talon, a 
Romance of the Louisiana Purchase,” by Sheppard 
Stevens, author of “I am the King” and “ The 
Sword of Justice,” with illustrations by A. Russell; 
and ‘In the Country God Forgot,” a stirring tale 
of the southwest, by Frances Charles. 


Messrs. McClure, Phillips & Co. will publish the 
following books the coming spring: “ The Madness 
of Philip, and Other Stories of Childhood.” Illus- 
trated by F. Y. Cory. Josephine Dodge Daskam. 
“The Blazed Trail,” illustrated. Stewart Edward 


White. “ Next to the Ground,” Martha McCul- 
loch-Williams. Volume of Short Stories, Robert 
Barr. Musical Guide, Rupert Hughes. “ Forest 


Neighbors,” W. D. Hulbert. “ The Hound of the 
Baskervilles ” (a Sherlock Holmes story), A. Conan 
Doyle. “ Reminiscences of Sixty Years in Public 
Affairs,” George S. Boutwell. ‘“ The Making of a 
Statesman ”’ (a novelette and other stories of Geor- 
gia), Joel Chandler Harris. ‘“ Political Portraits,” 
William Allen White. ‘“ The King and Queen of 
Hearts” (fac-simile of original, published in 1806), 
Charles Lamb. “ An Island Cabin,” Arthur Henry. 
“Red Saunders,” H. W. Phillips. “ Wireless 
“ Unpublished 


| Letters of Daniel Webster.” 


“Truth Dexter,’ by Sidney McCall, which was 
one of the fiction successes of 1901, is to be brought 
out in England this spring. 


Little, Brown & Co. will publish this spring a 
book by a new and promising western author which 
is destined to attract considerable attention. 
Frances Charles, a Californian, has written a tale 
of the southwest, entitled “In the Country God 
Forgot.” The hate of a rich old farmer of Arizona 
for his only son is the theme of the story. There 
are clever bits of philosophy, ably drawn character 
sketches, and stirring dramatic scenes; and the 
whole book is brimful of human nature. 


Miss Mary Catherine Crowley, author of “A 
Daughter of New France,” has accepted an invita- 
tion to address the Michigan Woman’s Press Asso- 
Cation during its convention at Lake Orion in 


July. 


Capt. Alfred T. Mahan’s new book, “Types of 
Naval Officers,” has been as warmly praised in 
England as it was in this country. 


Little, Brown & Company will publish the fol- 
lowing books of fiction this spring: “ The Heroine 
of the Strait; or, A Romance of Detroit in the Time 
of Pontiac,” by Mary Catherine Crowley, author of 


The fifth edition of Jacob Riis’s popular autobi- 
ography, “ The Making of an American,” is on the 
press for immediate publication. It was only last 


week that the fourth edition was issued. 


The title of Owen Wister’s new book will be 
“The Virginian: A Horseman of the Plains.” It 
will be illustrated with about eight full-page draw- 
ings by Arthur J. Keller and will be published by 
The Macmillan Company early in April. 


“The House with the Green Shutters,” by 
George Douglas, is having the same experience in 
this country that it hadin England. There the book 
slumbered peacefully for several weeks, until An- 
drew Lang got hold of it and paid it a glowing 
tribute in the London Times. This started it off 
with a bang. Critics all over England were pro- 
claiming Mr. Douglas a new master of literature, 
and his publishers were kept busy turning out new 
editions of the book. In this country the book 
started off in the same way. After several weeks . 
of small sales people began to talk of the remark- 
able power of the new book, and it began to repeat 
its London success. After it had run through a 
second edition and what was left of the first, 
Messrs. McClure, Phillips & Co. sent word to the 





“A Daughter of New France,” with illustrations by 


daily papers that “ The House with the Green Shut- 
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ters” was in its third edition. Before that 
announcement was printed three days later, the 
book had jumped into its fourth edition. 


Among the new spring books no title suggests 
greater possibilities of interest than “‘ The Thrall 
of Leif the Lucky.” This is to be a story of Viking 
days, and the wonder is that no one has used this 
rich material before. ‘ Leif the Lucky” is, of 
course, the Leif Ericsson who had as much to do 
with the discovery of this country as any one else, 
perhaps. It sounds like a strong book, and the 
publishers say that the young author, who is of 
Northern descent, has written a story that is going 
to be read. 


The ability of a strong individual character to rise 
above the handicap of a depressing childhood of 
poverty and discomfort, is cleverly worked out in 
Mary Fisher’s new story of “ Gertrude Dorrance.” 
This is Miss Fisher’s first venture in fiction, but 
she has dealt successfully with several large ques- 
tions in her novel, and made an attractive narrative 
as well, with a great deal of human interest. 


Stephen Phillips’s poetic drama, ‘“ Ulysses,” has 
met with a striking success in London, where it 
was produced on the stage February first by Beer- 
bohm Tree. The Daily Express considers it “ the 
most strikingly imaginative production the present 
generation has witnessed.” The Daily Telegraph 
is struck by the “lavish use of color in the riotous 
wooing of the suitors and the haunting lines of 
beautiful verses which fix themselves in the mem- 
ory.” The Daily Chronicle speaks of it as 
“grandly designed and well-executed play. It has 
just been published in America by The Macmillan 
Company. 


Booth Tarkington, the author of “ Beaucaire ” 
and “ The Gentleman from Indiana,” talked to an 
interviewer recently, and among many interesting 
things he said that he wrote for eight years before 
he, had a manuscript accepted.- Stories, essays, 
poems and miscellaneous articles came back with 
disheartening regularity. Mr. Tarkington’s home 
is in Indinanapolis, Ind. He is about thirty years 


— 
ee 


| Frederick Trevor Hill, whose first book, “ The 
Case and Exceptions,” a coilection of clever Stories 
| having to do with the law, was published two or 
three years ago, has written another book, a tale 
| of life in New York city, entitled “ The Minority” 
| Mr. Hill is a promising lawyer in New York, whose 
professional work has included a manual of ques. 
tions and answers for the guidance of executors and 
administrators, which has sold as widely as his 
fiction. 


Stephen Phillips, the author of “ Ulysses,” is noy 
in his thirty-fourth year. He is a typical English- 
man, fond of outdoor sports, an enthusiastic 
cricketer and a popular member of the English 
clubs. He is said to be an all-round genial com- 
panion, quite free from the eccentricities with 
which most geniuses are provided. Through the 
foresight of England’s late queen, he has been 
placed upon the civil list of that land, and so, ina 
measure at least, is relieved from the cares of 
money-making, which is fortunate, for, like many 
literary men, he is not fond of exercising his busi- 
ness ability. It is a noticeable fact that Mr. Phil- 
lips inherits his poetical temperament from his 
mother, who was related to Wordsworth and the 
Lloyds, Charles Lamb’s literary friends. His first 
realization of his rich inheritance came to him in 
his fifteenth year, when his mother read aloud to 
him Coleridge’s “ Christabel,’”’ and from that time 
he determined to be a poet. From 1886 to 1892 he 
| followed the profession of actor, appearing in many 
Shakespearean roles. Since his retirement he has 
spent all his time in the hard work which, contrary 
to popular fable, is necessary for the production of 
great and enduring work. 


——- — -- > 
Euglish Aotes. 





Lady Harberton writes to the Times, comment- 
ing on the remarks of Mr. Justice Grantham in 
summing up the case against a man he was trying 
for stabbing his wife at Saffron Walden. The judge 
is reported to have said: “ * * * the prisoner 
was justified in believing that she (his wife) had 
If 


formed an unholy affection for another man. 








of age, a graduate of Perdue University, and has | he had contented himself with boxing her ears, it 
attended Princeton for post-graduate work. All| would only have served her right, for her conduct 
his energies since leaving college have been em-| was enough to drive any man out of his mind.” 
ployed in writing. Without wealth, but backed by | Up to the present, says Lady Harberton, I had al- 
relatives who had faith in his genius, he has toiled | ways imagined, first, that a man’s striking a woman 
unremittingly and in the face of great discourage- | at all was a cowardly act; secondly, that no one is 
ment. Mr. Tarkington’s mother is a sister of New- | entitled to elect himself judge, jury and executioner 
ton Booth, at one time governor of California, and | all in one; and, thirdly, that a “box in the ear” 
senator from that State. From Senator Booth the | (that is, a blow on the side of the head) was a most 
writer was named. Mr. Tarkington and James | dangerous form of assault and unwarrantable under 
Whitcomb Riley are old cronies. pen circumstances whatever. I could shew Mr. 





—_— 
Justice 
fering | 
such a 
irascibl 
largely 


Lord 
tireme! 
twenty: 
old Ce 
from tl 
ing de: 
the lat 
dinati¢ 
thing 

up, ple 
up. Y 
for he 
but neo 
finish 


The 
the ot 
struct 
The | 
appea 
tion ¢ 
mark 
sense 
of the 
states 
that 
Mine: 
Parac 
with 


Th 
prude 
quart 
mem 
just 











‘se Bae if 


Se 
S- 
id 
is 


o 








THE ALBANY 





LAW JOURNAL. 103 





Justice Grantham to-day an aged 
fering from incurable deafness brought on by just 
such a blow given her in a fit of temper by an 
irascible husband years ago, which deafness 
largely incapacitates her from earning her living.” 


woman suf- 


Lord Field, who is the oldest of the judges in re- 
tirement, completed his eighty-eighth year on the 
twenty-first ult. He was appointed a judge of the 
old Court of Queen’s Bench in 1875 and retired 
from the bench in 1900, mainly on account of grow- 
ing deafness. His patience was sorely. tried during 
the latter part of his judicial career by the disin- 
dination of witnesses to speak out. He had some- 
thing like a formula on these occasions. “ Speak 
up, please,” he was accustomed to say, “do speak 
up. You forget that these courts were never built 
for hearing. They are very ornamental, perhaps, 
but not very ——” He was scarcely ever known to 
finish the familiar sentence.— London Law Times. 


” 


The Humanitarian League have drafted a bill, 
the object of which is to check the wholesale de- 
struction of birds for purposes of ornamentation. 
The birds scheduled in the bill are those which 
appear to be more especially in danger of extinc- 
tion owing to the demand for them in the feather 
market; and all of them are British birds in the 
sense that they are native in one or another part 
oftheempire. A memorandum issued by the league 
states, as a proof of the extent of the destruction 
that at present goes on, that at a recent sale in 
Mincing-lane a single dealer offered 2,151 birds of 
Paradise and 1,181 Impeyan pheasants, together 
with large numbers of other species— Law Times. 


The International Society of Comparative Juris- 
prudence and Public Economy, which has its head- 
quarters at Berlin, but which boasts a distinguished 
membership throughout the civilized world, has 
just undertaken a work of great importance. It 
Proposes to issue a series of volumes containing 
the private law of the different civilized communities 
of the world, drawn up, so far as circumstances per- 
mit, on the model of the German Imperial Civil 
Code of 1900. The place of honor,in the series has 
been alloted to the English volume, the editorship 
of which has been intrusted to Mr. Edward Jenks, 
with whom a number of distinguished jurists will 
collaborate. It is hoped that this volume will ap- 
pear before the close of 1903.— Law Times. 


Mile. Chauvin, one of the few lady barristers in 


| eyes the multitude of corsets ranged in line. It was 
precisely these corsets which led to the present 
litigation, and procured for the public the pleasure 
of listening to the lady barrister. The learned 
counsel, it seems, edified the court with such elabo- 
rate technical details regarding corsets that her 
male adversary was fairly confounded, and the 
magisterial mind so bewildered as to require eight 
days to ponder over the matter before pronouncing 
judgment. It may be recalled that some years back 
Mlle. Chauvin had to fight tooth and nail against 
prejudice and precedent in order to secure the right 
to practice as a barrister, after passing very bril- 
liantly all the needful examinations. She now ap- 
pears to be reaping the reward of her patient, per- 
severing struggle which some time ago was the 
topic of the day in Paris.— Law Times. 


The ranks of solicitors are being increasingly 
recruited from the ranks of university men, re- 
marks the Sheffield Telegraph. At the last final 
examination of the Incorporated Law Society some 
twenty per cent of the successful candidates were 
holders of university degrees. At the bar the ten- 
dency is the other way, and these two opposite 
directions will perhaps continue until even the very 
junior barrister will no longer speak of solicitors 
as belonging to the lower branch of the legal 
profession. 


The lord chancellor has consented to become the 
president of the Pegasus Club for the ensuing year, 
and he will take the chair at the annual dinner of 
the club, which will be held at the Grand Hotel on 
Saturday, the twelfth of April next. 


A decision to which we would draw attention is 
the Luton Hoo tapestry case. The late Madame 
De Falbe was the wife of a Mr. Leigh, who died 
in 1875, and left Luton Hoo House to her for life. 
In 1883 she married M. De Falbe, and in 1886 
| decorated the drawing-room by fixing seven tapes- 
tries, worth some £7,000, in frames to the walls. 
‘It is now contended by the heir-at-law that these 
| were annexed to the freehold, and so on Mme. 
| De Falbe’s death belonged to him, as they went 
| 





with the house. This was not accepted by the 
| House of Lords, for as the lord chancellor pointed 
| out, both the purpose and the degree of annexa- 
tion must be considered. Tapestries of this kind 
| are merely pictures in another form and are capable 
|of being moved easily and without damage to 


| themselves and the freehold, unlike frescoes, whose 


France, has just acted as counsel in an action for removal would necessitate their destruction and 
infringement of patent corsets. The court-room is | injury tothe house. Upon the point raised this case 
described as resembling a music-hall stage rather | is in distinct contrast to the one we have men- 


than anything else, so numerous were the elegantly 


dressed ladies, examining with expert feminine 


| tioned above. Few subjects, perhaps, have given 
' rise to more difference of judicial opinion than fix- 
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tures, and we do not think that in the future there | barking in matrimony were called, respectively 
will be less litigation upon this matter, owing to it Doctor and Patient,” and the third, “ Beans oa 
the reason that the facts in each particular case Bacon.” The fourth couple was put off for fou 
must be considered separately — Law Times. 
——-— -—— -- 
ANNOUNCEMENT. 


| and twenty hours because their patronymics wer 
|“ Toogood and Best.” “Come to-morrow,” said 
| the cleric; “sufficient for the day is the evil 
| thereof.”— Daily Telegraph. 

United States Senator John L. McLaurin and | 
Frank L. Welles have formed a law partnership un-_ A lawyer once asked the late Judge Pickens, o 


der the name of McLaurin & Welles, with offices” Alabama, to charge the jury that “ it is better tig 


at 1333 F street, Washington, D. C. It is their in- | 
tention to practice in the Supreme Court and de- 
partments for non-resident attorneys, 
leading or associate counsel. 


——_—_—_4—__— 
Bumorous Side of the Law. 


either as 


Not long ago Judge Dickey, of the Supreme 
Court, who hails from Newburgh, was holding court 
in Brooklyn, says the New York Times. The 
lawyer for the defendant in the case before him 
occupied the time of the court by asking practi- 
cally the same question over and over again. 
Judge Dickey called his attention to this fact once 
or twice, and finally became provoked and said to 
the lawyer: 

“You have gone over that ground time and time 
again, counselor. Your questions suggest ‘crabs’ 
to me —they always go sideways and do not get 
ahead — and I do not like crabs.” 

The lawyer pleasantly replied: 

“Well, I am sorry that your honor does not like 
crabs; and I most respectfully differ with you in 
that respect, as well as others. For my part, I like 


crabs, but I do not like lobsters, especially lobsters | 


ala Newburgh!” 


Judge Craig Biddle was escorting a visitor to 
Philadelphia over the city, and as they passed the 
penitentiary the visitor inquired blandly: 

“ Judge, is that a new distillery?” 


“ Not exactly,” answered the judge; “ but it is a 


rectifying plant.”— Philadelphia Times. 


“It gets curioser and curioser,”’ exclaims Alice 
in Wonderland. Mr. Pitt-Lewis, K. C., the deputy 
judge of the City of London Court, was inclined to 
do the same. Some time ago he tried a case of 
Alabaster v. White; a little while afterwards there 
was one of High v. Low; and now he was con- 
fronted with a suit of Halfpenny v. Penny. His 
honor was at first under the impression that some- 


one was playing a joke, but the litigants were real | 


enough. Strange conjunctions of names occur, 
however, in other places than law courts. 
early part of the century a parson in Bloomsbury 


began one morning by tying the nuptial knot be- | 
The second couple em- | 


tween “ Prior and Nun.” 





In the | 


ninety and nine guilty men should escape than that 
| one innocent. man should be punished.” * Yes,” 
| said the witty judge, “I will give that charge; but, 
| in the opinion of the court the ninety and nine 
| guilty men have already escaped in this county.”— 


Exchange. 


Tired of the long-winded oratory of the attorney 
| for the defense, the judge interrupted him. 

| “Mr. Sharke,” he said, “may I ask you a 
| question?” 

“Certainly, your honor. What is it?” 

“ Language,” said the judge, “we are told is 
given to conceal thought, or words to that effect. 
Inasmuch as you don’t seem to have any thought 
to conceal, I would like to know why you are 
talking? "— Ex. 


Mr. D., of Boston, a devotee of the wheel, was 
not long ago visiting in one of the small towns of 
western Massachusetts. He was taking a spin 
about the streets shortly after his arrival, when he 
was run down, as he afterwards declared, by a 
negro and knocked off his bicycle. The fall not 
only ruined his dignity and his clothes, but broke 
his shin and wheel. 

These combined injuries made a breach in his 
| placidity, and he picked up a stone and threw it 
with accurate aim at the colored man and brother. 
| This infraction of the peace resulted in his arrest 
|and in his conviction in the local court of justice. 
“T fine you five dollars,” said the judge. “ Have 
| you anything to say?” 

“ Nothing,” replied D., unmollified, “ except that 
I wished I had killed the fellow.” 

“That remark will cost you five dollars more,” 
remarked his honor.’ 

D.’s temper was not improved by this fresh dis- 
pensation of justice, wherefore the bitterness of his 
rejoinder was plainly apparent. 

“ Conversation seems to come high in this court,” 
| he observed. 

“ Five dollars for contempt,” promptly responded 
the bench. “Have you anything more to say?” 

“I think not,” answered the defendant. “ You 
have the advantage of me in repartee.” 

Payment of the fines closed the case.—St. Louis 
Lumberman. 
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